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PRINCIPLES ann CONDUCT 


OF THE 


* JUDGES of His Majefty’s Supreme Court 


of Judicature ig Bencat: 


OR, ° 
AN ENQUTRY 


INTO THE 


Cavuszs that have obftructed or defeated the falutary 
Eyps propofed by the Legiflature in eftablifhing 
this Courr. 





. 
‘The Left of human Inftitutions anfweaPrheir cnd in part only, and 
from the firft, and whilft the imprefhog of the force that fet them a 


going, Jats; and never fail to flackg@ afterwards, or to take new im- 
preffions from contingent events, bf which they degenerate, and infenfi. 
tiv hecome New Inevarutroms under old Names, “3 Borintar. 
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Printed in the year MDCCLXXKXIL 
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NY attempt to throw new light upon a 
Subject that has been fo much canvafled, 
as the Adminiftration of Juflice in Bengal, 
will probably be ridiculed as the effort.of va+ 
nity and prefumption. That the Natives of 
India fhould be upheld and | protected “in the 
enjoyment of their antient laws, ufages, 
“¢ rights, and privileges *,” is a pofition fo con- 
fonant to humanity and found policy, that? late 
as it has been received into our Stacute-boak, 
it ought always to have regulated our counfels. 
I have not indulged a gaudy difplay of argu- 
ment, in order to eftablifh this pofition, which, 
in my opinion, the fhorteft Chapter in Montef- 
quieu would be long enough to prove. It is 
the application of a Principle clear in itfelf, but 
difficult to be accommodated to our fituation 
in Bengal, where the mixt body of Britith Sub” 
jeéts and Natives form thefeifit object of Le 
giflation, that is alone rake confidered. 


The generous hopé of protecting the ‘Na- 
tives, by fending them our ans ae of tranf- 


* Vide Preamble to the gemporary AG paffed laft year, 
21 ote ‘HI, ¢. 70, 
a fufing 
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fufing into their breafts a marlly confidence in 
an equal difpenfatipn of Juftice, has certainly 
not anfwered in the event ; and while we fondly 
imagined we had given them to drink « of 
*¢ the pure fountain of Britifh Liberty,” «he 
draught has been poifoned by the Aands that 
adminiftered it. 


Seven years have elapfed fince our Lawyers 
and our Laws were tranfported to Bengal. At 
the expiration of thjs term, the bufinefs of Le- 
giflation is now to be begun afrefh. We have’ 
heard from the Throne a folemn recommenda- 
tion ‘to Parliament *, to confider the ftate and 
condition of the Britifh poffeffions in the Eaft Indies, 
and by what means the happinefs of the native In- 
habitants may be beft promoted. 


In fo important a fubject, the loweft under- 
ftanding may furnifh valuable hints. In fo ex- 
tenfive a work, the meaneft labourer may be of 
ufe. To confider by what means the happi- 
‘pefs of the “Nativeg may be beft promoted, it 
is firft neceflary to pOint out by what means it 
has been chiefly obfttscted. This, as far as re- 
{pe{s the Adminiftration of Juftice in Bengal, 
is the objet of the prefent Inquiry, which is 


“ His Majefty’s Speech at the commencement of the » 
prefent Sefion, 


5 humbly 
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humbly offered to the attegtion of thofe who 
are able, by their ftation aifd talents, to apply 
a remedy to the mifchiefs that have been ex- 
perienced. 


‘The Faéts that are here brought forward, are 
“neither fufceptible of ornament norexaggeration. 
In ftating them I have paid no attention to the 
profound conjectures of thofe candid perfons, 
who fuppofe the Complaints that have been fent 
from India are only the offspring of Clamour, 
or the machinations of Britith Subjects abroad, 
defirous of fhaking off the reftraints of law. 
This compendious Anfwer, to facts that cannot 
be denied, and to inferences from facts that 
cannot be refifted, may be flattering to the pre- 
judices of fome, and afford a ready and prompt 
excufe for the lazinefs of others, in declining 
the examination of an intricate fubject, where 
there is nothing to gratify vanity, interefl, or 
ambition.—As I would not, however, un: 
advifedly offend againft any man’s * prejudices *, 
which 


* Tam not fond of accufing the prejudices of othess, as 

T queftion whether a prej&diced perfon was ever cured by 
being told that he was fo; and at beft it is an ob- 
lique mode of begging ihe queftion. According to all 
parties, Prejudice has bad fo much to do, and Reafon fo 
az little, 
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which it might bg in my power to remove, 
I have generally’ taken the authority of 
the Junces for the faéts themfelves, where- 
ever they are not contradicted by ftronger 
proofs. The Declarations and Letters of the 
Chief Juftice, and the other Judges, that appear 
printed in the Report of the Select Commit- 
tee of Jaft year, have not been hitherto fufi- 
ciently noticed. 1 confider the comparifon of 
thofe Letters, at different periods, as affording 
the moft decifive itterpretation of their Con- 
duct. If the refult is not favourable to their 
Caufe, they muft abide by the maxim of law— 
Verba accipiuntur fortis contra proferentes, 


little, in this whole fubje@, thatI am heartily tired of the 
word, The Britith Subjects fay, it was prejudice againft them 
that firft fent out a Court of Judicature, with inquifitorial 
Powers, toBengal. The Judges fay, that prejudice againft 
the Lawyers has given birth to the complaints of their 
having extended the Jurifdiction of the Court over the Na- 
tives, and has made them fo unpopular both in India and 
Europe: and the Britifh Subjeés reply, that nothing but 

prejudice can make this defence of the violent and inju- 
dicious conduct of thésfudges be received in England. It 
is ‘well known, the prejudiges of the natives have prevented 
eur laws from being favourably received among them ; and 
it is probable that tite prejudices of our Lawyers, to the 
forms of theif profeffion, have in. their turn increafed the 
Prejudices of the Natives. Titus we fee Preyupices 
dancing in a circle, and reciprocally difplayed as caufe and 
effect of each other, to the end of the Chapter. . 


The 
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The reprefentations of the Governor and 
Council of Bengal {to which®J have eftea occa- 
fion to refer) are not, I confefs, the moft unex- 
ceptionable Evidence to affect the Judges. At 
one time they were Parties againft che Supreme 
Court in the ftrongeft fenfe ; infomuch that the 
Chief Juftice charges them with ufing every 
‘effort, and employing the moft difingenuous 
arts to undermine the Court by fecret influ- 
ence, and oppofe it by open hoftilitry*. But 
as the Chief Juftice himflf foon afterwards 
accepted a Poft under the Governor and Coun- 
cil, revocable at their pleafure, and immedi- 
ately under their controul, this obje€tion ap- 
pears to me to be done away. ‘They are no 
longer to be confidered as oppofing parties ; 
they are reftored to their competency as wit- 
nefles; and the Chief Juftice cannot except to 
the Evidence of thofe in whofe hands (notwith- 
ftanding his former infinuations) he has chofen 
to confide his fortune and honour. 


If this be a hard rule of eyidence, its effect 
can only be taken off by*: a fuppofition, not very 
honourable to the contending: parties, viz. that 
their reciprocal accyfations were only fitsed to 
anfwer temporary purpofes; that they have writ= 
ten to England, not what they knew to be true, 

* Sir Elijah Impey’s Letters to his Majefty’s Principal 
Secretary of Stave. Dated March 2, 1789, bei 
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but what they withed to be believed; and have 
confidered wordst ** as the counters of wife 
<“¢ men, and the money of fools,” which if the 
good people of England were willing to take 
without weighing, they anfwered juft as well. 
But as this fufpicion would introduce a general 
fcepticifm upon a fubjeét that requires the 
fpeedy decifion of the Legiflature, and would 
equally fufpend our affent to the reprefentations 
of both parties, I had rather impute any exag- 
gerations that may nccur to the natural warmth 
of argument. This is an indulgence which, 
while I allow it to others, I ought to claim for 
myfelf, if I thaJl appear to have been betrayed 
into any improper afperity of language on the 
conduft of the Profeffors of our law at Calcut- 
ta.—-Laudable as it is, in general (fays a po- 
pular Writer), to keep one’s temper, there are 
certain occafions when it is even laudable to 
lofe it;—-and I own I cannot contemplate, with 
calmnefs, the confufion and mifery that has arifen 
from the introduction of our laws into Bengal ; 
and the perverfion of a noble Syftem of Jurif- 
prudence, which in this country is our Security 
and our Glory !! 


March 18, 1782. 
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as ininiamient 


INTRODUCTION. 


T thall be my endeavour, in the following 
pages, to explain, in as clear and as intel- 
ligible a manner as I am able, the nature and 
foundation of thofe, complaints, concerning 
the extenfion of the laws of England to the na~ 
tives of Bengal, which have fot fo long a time 
refounded in the public ear; while it is to be 
apprehended that few, if any, diftin& images 
have been conveyed to the underftanding. 
The indignation of every libera] mind, at the 
idea of impofing a complicated fyftem of laws 
upon a people, no lefs averfe to our inftitutions, 
than invincibly attached to their own; con- 
B curring. 
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curring with a general difguft at the conduét 
of a rapacious herd of lawyers, who fought 
their own apgrandifement in pulling down the 
ancient ufages of the country, carried the op- 
ponents of the Court of Judicature to a degree 
‘of warmth on this ‘fubje@, that could hardly 
be blamed even in its excefs. 


It -has been -often. obferved, that in fome 
quettions men’s feelings rua before their un- 
Gerftandings, evers where they both terminate 
in the fame point. The warmth and zeal that 
prevailed laft year on this fubjeét, may be fup- 
pofed to be now confiderably abated, either by 
the natural effect of fatiated curiofity, or by 
the acceffion of new fubjects of more prefling 
importance. I think it may therefore be of 
fervice.to the Public, to give.an account of 
the rife and .progrefs af this novel Judicature 
in Bengal, that the true dtate of the difpute 
may not.flide from memory, and that men, who 
have been conducted right by their feelings, 
may not be led wreng intheir reafonings. 


It may hereafter be the object of much cu- 
rious inveftigation ; and,<in a century or two, 
when the name of the Supreme Court will be 
forgotten, when our laws and our lawyers are 
extirpated. from Bengal, and when the Britith 
Power itfelf is fwept away from the face of that 

country, 
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country, it will probably, Is fay, become an 
object of much curious fpeculation to fome en- 
quiring philofopher (ferme future writer de 
V’Efprit des Eoix), to obferve in what manner, 
and with what fuccefs, a free and enlightened 
people attempted ta commaunicate. their ws 
to the conquered provinces of the Eaft, and 
with what felection of its general principles, 
and with what dereligtion of its technical rules 
and municipal conftitution, this attempt was 
made. The enquiry will “be inf@ru@ive.— 
I with it were likely to end in a high admira- 
tion either of our laws or its profeffors—bert I 
believe future times will hardly clafs Sir Elijah 
Impey * with either Solon or Juftinian. 


In the prefent difcuffion, I fhall proceed with 
an Englifhman’s veneration for the laws of his 
country, and at the {ame time {hall endeavour 
to preferve a philofophic regard for the rights 
of mankind, however diftant in place, or dif- 
fering in eolour. 


Ic is not neceffary, at this time, to recur to 
thofe periods in which the United Eaft-India 
Company (a body of Merchants bearing a very 
trifling proportion, either in number or in 
wealth, to the Merchants of Great Britain at 
large) acquired the territorial poffeffions of 


Chief Juttice of the Supreme Court, 
B 3 three 
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three ofthe richéft provinces in the Mogul’s 
Empire, and inftead of mixing in the intrigues, 
and depending on the precarious friendfhip of 
the Viceroys (or Nabobs) of the Empire, 
thought it neceffary to take the. cards into their 
own hands, and to play the game themfelves. 
Thefe are matters I leave to more voluminous 
writers. It is fufficient to fay, that the Com- 
pany became, in virtue of the treaty of 1765, 
poffefied of the territorial revenues and poffef- 
fions of Bengal, * Bahar, and Oriffa, fubject 
however to its antient laws, and fubject to thofe 
corfimon.implied compacts by which mankind 
were firft cemented in fociety ; namely, that 
they fhould purfue the happinefs of their fub- 
jects :—a compact by the way too likely ta 
efcape the memory and attention of Merchants, 
whofe general object is commerce and not glory, 
and to whom profit and lofs is the polar ftar by 
which they are directed in their courfe, 


The important truft of governing thefe great 
and newly-acquired ‘dominions were, ex necefi- 
tate, committed to the Company’s Servants 
who were upon the {pots many of whom were 
rafh and inconfiderate, and fome of them were 
profligate and mercenary, In the confufion 
always attendant upon great changes and re- 
volutions, no doubt fome enormities were com- 
mitted ; at the fame time it ought ta be al- 

lowed, 
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lowed, that great abilities, and great virtues 
too, were difplayed by others of the Company’s 
Servants*, who maintained their integrity; abi- 
lities and virtues which their fituation alone, 
and the great fcenes in which they aéted, feem 
to have formed or called forth.—Without an 
education in the fchool of politics, they difco- 
vered, on many occafions, the greateft political 
knowledge.—-With few literary advantages, 
their writings are often highly eloquent ; and 
when the torrent of abufe that has been poured 
upon our countrymen in India has fubfided, the 
Public will remember with gratitude the hames 
of Vanfittart and of many others, who will have 
that juftice done to their memory which was 
refufed them when living. 


To return to the period I have been fpeak- 
ing of.—Tad an Englifh Court of Judicature 
(with fuch immenfe powers as the Supreme 
Court at prefent poffeffes) then exifted in India, 
it might have been‘of real utilityin checking® 
the fpirit of rapacity and isftrigue at that unfet- 


* Let the Servants of theeCompany have the merit 
“ they are entitled to. The Court of Directors furely 
** will not claim to theméglves the merit of thofe advan- 
“* tages, which the Nation and the Company are at pre- 
“* fent it poffeffion of." The officers of the Navy and 
“« Army have had great flisre in the execution ; but the 
« Qompany’s Servants weye the Cabinet Council who 
<¢ planned every thing; and to them alfo may be afcribed 
“¢ fotne part of the merit of our great acquifitions.” Par- 
liamentary Debates, A. D. 1772. 

B3 tled 
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tled period between"the diffolution of the Na- 
bob’s power and the eftablifhment of the Eng- 
lith government; that fort of swiligbt (as Mr. 
Burke expreffively called it), under the thelter 
of which bad men were guilty of great abufes : 
but, like almoft al) the legiflative acts of Britain 
(never ready with its well-planned projects till 
the time of employing them is paft), a Court 
of Judicature was not fent out for this falutary 
purpofe till feveral years afterwards; when our 
Government there had affumed a fettled form; 
when regulations had been framed to prevent 
a return of the fame abufes, and when the 
face of the country (like the face of nature 
after a ftorm is over-blown) became once 
more quiet, tranquil, and comparatively 
happy. Long before the Judges arrived, new 
and iniportant reformations had actually taken 
effect, Councils of Revenue were eftablifhed 
in the different provinces; the ableft of the 
Company’s Servants, and men of the faireft 
characters in: the Settlement, were felected to 
prefide jointly in’matters of revenue; and each 
in rotation, affifted by the Cauzees and Muftees 
(the, antient eftablithed Magiftrates of the 
country), appointed to dtfpenfe juftice to the 
natives. Mr. Haftings, who was at that time 
Prefident, and whole abilities are generally 
admitted, drew up a fet of Regulations for 
thefe two important departments. The Regu- 
lations for the Adminiftration of Jultice were 

3 very 


{ 7) 


very juftly applauded by Siy E. Impey on his 
arrival in that country. He has fince changed 
his-opinion: he now only calls them /pecious; 
and fays, that however excellent they may ap- 
pear in theary, they have never been ftridtly 
adhered to in practice. 


While thefe Regulations were framing in 
Bengal, the fubject was taken up with great 
warmth and vigour im Parliament. The men 
who had been aftive in the firft {cenes of plun- 
der and peculation, were returned from India. 
The fplendor of their equipages, and thepro- 
fufion of their expences, dazzled and difgufted 
the old eftablifhed gentry of this country, who 
had much better blood flowing in their veins 
than thefe .upfart Nabobs, as they were con- 
temptuoufly ftiled. Nothing was talked of for 
a whole Seffion of Parliament but ftories of In- 
dian rapacity. Imaginary Nabobs who never 
exifted, .and real Nabobs who were {till living, 
were faid to have been cruelly. murdered for the 
fake of their wealth; and Cred tulicy, with open 
mouth, fwallowed all thas exaggeratian could 
amplify, ‘or artifice invent.. An immenfe ma- 
jority.of thar Hloufe of Commons, who after- 
wards voted, without 2 blufh, for the saifing 
@ revenue in America, for -the fole purpofe of 
fhifting their own exgences.an the Americans, 
and-(an finding theanfelves refitted in their ob- 
ject) praceeded -ta enforce the demand by lay~ 


2 ing. 
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ing wafte the Coldnies with fire and fword, and 
plunging them into all the aggravated horrors 
of war ; that very Houfe of Commons affected 
to contemplate, with pious deteftation, the large 
fortunes obtained in India by their countrymen; 
by many of them after long and meritorious fer- 
vices to the Company, and by moft of them 
after a long refidence in an unwholefome cli- 
mate, from which one in twenty never returns. 


In faying this, I would not be thought to 
extenuate the abufes committed in India, and 
much lefs to excufe one charge of rapacity by 
another. Thofe abufes certainly did exift in a 
great degree; and the meafure of fending out 
a Court of Judicature, to punifh or prevent 
them in future, was highly proper, if it had 
been done in a proper temper. 


To proceed.—-A Court of Judicature was 
to be erected with all poffible fpeed ; and four 
Barrifters of fmall practice (but of great fpirit 
and undoubted integrity) were forthwith ex- 
alted into Judges. ‘ Having equipped them-. 
felves with large wigs and venerable robes, 
and being furnifhed with Viner’s Abridgment of 
the Laws of England, in 22 vols. folio, The 
Attorney's Praétice in the King’s Bench and Com- 
mon Pleas, in 4 vols. oftavo, and Fok Dee 
and Richard Roe as fupporters, they fet fail, ia 
the memorable year of our Lord 1774, to 

preach: 
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preach the good tidings of Raglrefs to the Gen- 
toos and Mahometans; and to denounce pu- 
nifhment and caftigation on their European op- 
preffors. Such was the object of this new mij- 
fion, as Sir KE. Impey gravely calls it. 


Every power that could be conceived necef- 
Tary to this end, was lavifhed upon the Court 
and its Judgess-~They were armed with the 
founding title of his Majefty’s Supreme Court of 
Fudicuture *; they were invefeed with Civil Law, 
Common Law, Ecclefiaitical, Admiralty, and 
Criminal Jurifdiction ; they were to try Euro- 

. peans on perfonal aclicns, and to affefs damages 
without 2 Jury ¢; they were to punifh them 
with whipping f{ and the pillory, if they fhewed 
a contempt of the Court by difobeying its fub- 

poeenas ; 


* This was pro major’ dignitate. The Reader is not 
to infer from the name (as fome have done) that ticy were 
a Court of Appeal from the native Courts of Juftice ; they 
had no legal interference with them. : 

+ ‘To compafs the laudable objg&s pf this Inftitution, 
here was a violent breach made* in the Law of England, 
which declares that no Englifhm@n fhall fuffer in his pro- 
perty or his perfon without the verdi& of twelve men, 
who are his equals. Nig per jadicium parium, aut "per 
legem terra. 

} In the late -heats and diffentions at Calcutta, the 
Chief Juftice fo far forgot hin.@if, and that propriety we 
are accuftomed to feeand admire in our Englith judges, as 
to declare from the Bench, ‘* that the claufe in the King’s 

c *¢ Leiterse 
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peenas; and laflly, to prevent them from 
eluding juitice, uhder colour of employing the 
natives in the commiffion of their crimes, 
‘c pvery native, directly or indireétly in their 
“¢ Service, or in that of the Company,” was 
to be made fubje&t to the jurifdiction of this 
Court likewife. 


———Hince ill lacryma——~ 


— Hec prima mali labes * 
This 


« Letters-patent was inferted at his own exprefs defire.’— 
Mr. Hickey’s Evidence.-——Report of the Sele& Committee 
of the Houfe of Commons, page 71. 


Such a declaration from a Tudge on the Bench, that ce 
fuggefted a claufe impowering him to whip or pillery the 
inhabitants of a Britith Settlement, gave the perfons who 
heard it no very favourable impreflion of that fame Juige’s 
moderation and impartiality, who was appointed to try 
caufes, and affefs damages againft them, without the inter-, 
vention of a Jury! 


«* Miferable indeed” (they obferved in ftrong and pointed 
terms of indignation) ‘* muft be the fituation of Britons, 
‘© to be under the weight of fuch Powers, with fuch an 
“* interpreter,!”?— Vide printed Remarks on their Petition 
to Parliament. 


* By an unfortunate want of precifion in the Statute, 
and in the King’s Letters-patent appointing the Supremé 
Court, the Judges were empowered to hear, not only com- 
plaints of oppreffion againft natives within the above de- 
{cription, but a//fuits whatever ; in confequence of which 
the Enplith laws, in their full extent, were let in at once 
upon thefe ignorant natives, and ‘* from this one fource” (as 
an ingenious Writer has exprefled it) ‘* have diffufed them- 

“* felves 
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This anxiety to comprehegd all natives, who 
might be made the inftruments of oppreffion by 
the Englifh Gentlemen, introduced thofe vague 
and undefined words,—ail perfons, directly or 
indireétly, in the fervice of the faid United Eaft- 
India Company, or any of bis Majefty’s fubjedis t- 
Here was the door left open for that latitude 
‘of interpretation, which, to the infinite emolu- 
ment of the attornies, has extended this jurif- 
diétion over every native whom it has been 
thought worth while to brimg within it. Here 
was the feminal principle, the “ grain of 
muftard-feed {,” which, by means of thg fof- 
, tering care of the Juages of the Court, and 
the unceafing dexterity ‘of its Praétifers, has 
been expanded to its prefent fize; and by 
drawing along with it the immenfe body of our 


* felves hy innumerable channels over the whole country, 
* and pervaded every conneftion of life, public and pri- 
** vate, domeftic and focial.” Obfervativas on the Admi- 
niftration of Juftice in Bengal, 4to.—The confufion that 
this muft occafion in exy country, and much more in Ben- 
gal, may be eafily conceived ! 

+ 13 Geo. IIL. cap. 63. § 14. 

t St. Matth. chap. xiii. ver.“s0, 1.‘ Like unto a 
** grain of muftard-feed, which a man took and fowed in 
« his field, which indeed & the leaf? of all feeds, but when 
*¢ it is grown it isthe greateft{ among herbs, and becometh 
“* a tree, fo that the birds of the air come and lodge in the 
** branches thereof."—-The Attornies of the Supreme 
Court are “* the birds of the air”? who have lodyed in the 
branches of this new Jurifdicion. 


C2 laws, 
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laws, with all its rules, fictions, and inappli- 
cable forms, has, in effect, converted the edge 
of this new Court of Judicature againf the na- 
tives, for whofe benefit and fecurity it was in- 
tended. —‘¢ To work effeéts contrary to their 
«* intention (fays an eloquent Writer), is a 
«¢ fate that too often attends the beft of human 
“© expedients; and the reflection does no ho+ 
‘€ pour to our wifdom or our forefight.” 


Before I venture further into the detail, the 
Reader muft indulge me with a few obferva- 
tions on the Struéture and Conftitution of this 
Court of Judicature. Out of the many that 
crowd upon my mind, the following feem to me 
of importance, 


1. I thall obferve that the Supreme Court 
was invefted with a twofold jurifdiétion; one 
local, that is, confined within the limits of the 
Britith fa€tory ; the other perfonal, or extend- 
ing to perfons falling under a certain character 
or defcription. This idea of giving the fame 
Court, and the fame Judges, a.double jurif- 
diction, was declaréd by a great and truly re- 
fpectable man *, at the head of the Houfe of 
Peers, to be a novel experiment; and I hope 
to God we shall fee no'more fuch experiments ! 


* Lord Thurlow, 


The 
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‘Fhe Reader will eafily perceive the diiftr- 
ence between the two forts Of jurifdidion *, 
The 


* The city of London, the Counties Palatine of Lan- 
cafler, &c. &c. are inftances of a fecal jurifdidtion. The 
Court of Exchequer,on the other hand, exescifes a perjoxalja- 
rifdidtion, that is, oyer the King’s debtors and accountants; 
and its jurifdiction accordingly foon became univerfal : for 
the Court allows a fuitor to bring an a¢tion againft any 
perfon whatever, and on fuggelting that he (the plaintiff) 
js a debtor of the King’s, and that unlefs the party com- 
plained of be made to pay his demand, he fhall be lefs 
able to fatisfy the King’s debt, the Procels of the Court 
jffues, which is called a Quo minus (from thefe words, Quo 
minus fufficiens exiffit, to pay the King’s debt). Now all 
this is mere fiétion of law ; and fuch fiétions are, among 
Lawyers, held highly meritorious, Mr. Juttice Le Maittre, 
foon after the Supreme Court arrived in India, was im- 
prudey at enough to declare, that he would engage to bring 
every native of Bengal within its jurifdiction, by a flight 
variation in the form of a common writ of Capias. 

The King’s Bench has obtained a fimilar jurifdiétion in 
civil ations, on fuggeffing that the defendant had been 
guilty ofa breach of the peace (which is never allowed to 
be contraverted), and then the defendant is chargeable in 
any other action. 


Both thefe jurifdictions are in #& ufurpations upon the 
Court of Comman Pleas ; but a8 the law of the land is the 
rule of all the three Courts, nf inconvenience is felt by 
the fubjeét ; and, on the contrary, a beneficial emulation 
js excited beeween the different Judges, who thall moft fa- 
cilitate juftice. 

But is it fo in Bengal? Can it be indifferent to the na- 
tive whether he is tried by the laws of his own country, or 
the laws of England? By his native Magiftrates, or by fo- 

reign 
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The limits of place are tolerably fixed; and 
nothing fhort of an earthquake or an inunda- 
tion can fhift them. But where the queftion 
turns upon the conftruction, of what perfons 
fall within fuch and fuch a verbal definition, 
the diftinétions are infinite; and are in fact as 
endlefs as metaphyfical fophiftry, combined 
with legal quibbles, can make them. A Chief 
Juftice, in his definition of the one, is confined 
by metes and land-marks; in the other, he is 
the arbiter of his own jurifdiction, and may 
comprefs or relax it at pleafure. 


Ti. Ifit was the fole intention of the lepifla- 
ture (as I folemnly believe it was) to fence the 
feeble Indian againft the oppreffion and rapa- 
city of Europeans, and likewife of his own 
countrymen, when acting under the immediate 
influence of Europeans, the powers of the 
Court fhould have been confined (as has been 
already hinted) to the fingle point of rapine 
and oppreffion. ‘The means fhould have been 
commenfurate to. the end, and no more than 
commenfurate. The Reader will hear with 
furprife, and perhaps with indignation, that 
for one action brought by native againft na- 


reign Judges? By a fimple form of Judicatuve, or by a 
complicated fyftem of pofitive laws, of which he has nat 
the fmalleft acquaintance tit! he finds this knowledge in his 
fufferings ? ae 
tive, 
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tive, for offences of the fort. the Legiflature 
had in view, fifty are tried Fn quettions of 
Meum and Tuum, and other private rights, 
where the laws of England ought never to have 
been interpofed. 


Ill. This objection applies, in a ftill 
ffronger manner, to the criminal laws of Eng- 
land. The Company fucceeding to the power 
and place of the ancient Sovereigns of the 
country, it was natural for the natives of high 
rank and dignity to wifh to retain the appear- 
ance of their ancient confequence, by con- 
necting themfelves with the Company inthe 
executive departments of their new Govern- 
ment. It was equally politic and neceflary for 
the Company to encourage this difpofition, and 
to leave certain high offices in the hands of 
the natives, as well as the poffeflions of their 
ancient diftricts, referving the accuftomed re- 
venues. But little did the natives imagine they 
thereby * became fubjeét to all the voluminous 
laws of England; or that, ip acting under the 
eftablifhed laws. and ufages of their native 
country, they were to havé their actions tried 
by a different. ftandard, againft which they 
could not poffibly fufpect they had offended ; 


* As coming under the defcription of the Statute, of 
“ yxpirgcrLy in the Service of the Company.”— What» 
by paying a quit-rent or a réyenue for large territorial ju- 
rifdidtions! Even fo. 

and 
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and even their lives bronght- in teopardy 6h any 
one of our nunterous Statutes, the long cata= 
logue of whofe capital felonies (amounting I 
think to upwards of ONE HUNDRED AND SIXTY- 
Four) has long beena difgrace to our national 
humanity, if the extreme mildaefs of the Pre- 
rogative did not fo frequently itep in between 
the criminal and the laws. 


I fhall not here revive the queftion of Nun=. 
decomar, a Gentoo of great rank and opu- 
lence, who was executed, in 1775, on the 
Statute of Geo. II. for a forgery committed 
nine years before the Court was eftablifhed. 
Peace be to his afhes! Fhe dangerous in- 
triguing fpirit of that great and daring man 
might make it allowable to hunt him out of 
fociety, per fas atque uefas; but as] take it to 
be an old and a juft rule, that © the State ought 
never to countenance fuch proceedings againft 
© the worft and moft guilty of men, as may be 
© applied to deftroy the beft and moft innocent,’ 
fo I cannot help cqnfidering this whole tranfac- 
tion is a ftain upon our Englifh jurifprudenee. 
Any obnoxious native, poffefling high power, 
may, ‘according to that precederit, be taken off, 
if an obfolete Englith Statute can be difce- 
vered, to which he has made. himfelf unwit- 
tingly liable; and an arrow drawa from the 
fame quiver of our Statute-felonies, might 
flay the Subabdar of Bengal, or the Grand 

5 MocuLt 
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Mocut * himfelf, if he fhould ever venture 
within the limits of this new-fangled conftruc« 
tive jurifdiction. 


* The Grand Mogul! receives a penfion from the Coms 
pany. I confefs the reafoning of the Court of Directors, 
on the cafe of Nundecomar, appears to my mind urefift- 
ibly ftrong. In a Memorial they prefented to his Majefty’s 
Becretary of State in 1777, is the following paflage : 
“© We beg your Lordthip to confider what will be the con- 
** fequences, if the Judges proceed upon the principle of 
«© declaring all the other parts of the criminal law of Eng- 
** Jand to be in force in Bengal ; and they muft fo proé 
“« ceed, if they mean to be confiitent with themfelves. 
Can it be juft or prudent to introduce all the different 
fpecies of felony created by that which is called the 
Black AG? Or to involve, as what is called the Co- 
ventry A involves, offences of different degrees in one 
common punifhment? Or to introduce the endlefs, and 
almoft inexplicable diftinftions, by which certain aéts 
*¢ are or are not burglary? Can certain offenders be tran- 
© {ported to his Majefty’s Colonies in America, or fent to 
work upon the river Thames? Shall every man, con- 
vidted for the firft time of bigamy, which is allowed, 
*« protected, nay almof commanded by their law, be 
** burnt in the hand if he can read, and hanged if he 
cannot read ?—Thefe, Iny Lord, are fome only of the 
confequences which we conceive muft follow, if the cri- 
minal law of England be fuffered to remain in force, 
and binding upon the natives of Bengal. If it were 
legal to try, to convi&, and execute Nundecomar for for- 
“ gery, onthe Statute of George II. it muft, as we con- 
** ceive, be equally legal to try, convict, and to punith the 
Subabdar of Bengal, and all his Court, for bigamy, upon 
the Statute of Famer 1."— Vide Report of the Come 
mittee of the Houfe of Commons, Appendix, No. 2. 

IV. A 
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IV. A limited power, over natives of a cer- 
tain defcription, was given the Supreme Court 
on the following principle; the eguity and le~ 
gality of which (however plaufible) I never 
could thoroughly underftand. It was fuppofed, 
that if Europeans only were fubject, they would 
exert their influence over the natives in their 
fervice, to exercife oppreffions which they 
themfelves would fear to commit, and by this 
ftratagem efcape with impunity. Now I 
confefs that the idea of the European eluding 
punifhment, and Jetting the vengeance of the 
Court fall only upan the ignorant fervile native, 
who nrobably durft not difobey the commands of 
his fuperior, feems to me a ftrange inftance of 
legiflative wifdom. If confidered with a re- 
ference to faét, it is cruel and unjuft; if as a 
declaration of law, it was illegal; for no Bri- 
tith fubject could fcreen himfelf by employing 
a native: the well-known maxim qui facit per 


alium facit per fe, would be an infuperable bar 
to the excufe. 


V. A folemn judgment of the Court of 
Common Pleas, pronounced only three years 
after this new Court was ereéted *, is a decided 
coufirmation that the whole fyftem proceeded 

* Blackftone’s Reports, lately publifhed, 2d Vol. Cafe 
of Rafael againft Verelft. 


upon 
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upon an erroneous opinion of the law of the 
land; for thtre Sir Willia&i De Grey, Sir 
William Blackftone, and the other venerable 
Judges of that Court, exprefsly declared, in the 
cafe of an achionagainft Mr. Verelft, late Go- 
vernor of Bengal, that the Governor was liable 
to an action of trefpafs, for having by letter 
commanded, or at leaft influenced, Sujan 
Dowzan, the Nabob of Oude, to imprifon the 
plaintiff, who was an Armenian merchant. 
Lerd Chief Juftice De Grey exprefsly fays, 
«© 1 confider the Nabob as hot being actor in 
this cafe, but the act to be done in point of 
law, by thofe who procured or commanded it ; 
and in them it may doubtlefs be a trefpafs. 
Sujab Dowlab was a mere inftrument. He 
acted not from any motives of his own, but 
gave way through awe or fear.”,—It happened, 
indeed, that Sujab Dowlab was not amenable 
to the Englifh laws; but in the cafe of a com- 
mon native of Bengal, if he fhould “ give way 
through awe and fear,” is the whole weight of 
the Englith laws to fall upon the ignorant na- 
tive, while the Britith fybject efcapes? Yer 
fuch is the humane, lbgral, and fagacious 
plan, on which the Supreme Court of Judica~ 
ture exeroifes jurifdition over the miferable 
natives within its circle, 


De VI. There 
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VI. There was indeed another reafon that 
influenced the Legiflature to include certain 
natives within the jurifdiction, which was, that 
before the Company took the Government of 
Bengal into their own hands, before they be- 
came Sovereigns, and while they were con~ 
tented to be merchants (though even then they 
poffeffed immenfe power and influence in thé 
country), they enjoyed, among other advan- 
tages, a right of trading Dury Free in the 
Nabod’s dominions; and this right their Ser- 
vants under them likewife claimed and exer- 
cifed. It is well known, that certain native 
mertaants, under the name of Banyans or Go- 
maftaks*, were accuftomed to furnifh the 
younger Servants of the Company, who were 
commonly extravagant and needy, with large 
fums of money, in order to infinuate them- 
felves into their confidence; and under cover 
of their protection, and in their names, to ex- 
ercife this lucrative privilege of trading Duty- 
free. Thefe Banyans committed great abufes, 
and were faid to have been guilty of great ex~ 
tortion ‘under this cover: and it was for the 
purpofe of meeting and overthrowing thefe 
practices that natives, ‘ directly or indi- 
*¢ rectly, in the Service Of Britifh Subjects, or 
s6 the Company, were included within the jurif- 


* Stewards or Agents, Xs, 
« diction,” 
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¢ didtion.”——But it feems to have been for- 
gotten, at the time the A& paffed, that the 
Company’s fituation was almoft wholly altered 
within a few years ; that, inftead of claiming an 
exemption from the Nabob’s Duties and Cuf- 
toms, they themfelves became the Sovereigns 
of the country; that this claim of privilege 
evas abforbed in their new relation, and was of 
courfe abolifhed: and further, that the very 
Statute itfelf, empowering his Majefty to erect 
the Supreme Court of Judicature, forbids, on 
the fevereft penalties, the Servants of the Com- 
pany from carrying .on any inland trade. 
Having no privilege, therefore, to con&r on 
thofe natives, who before were folicitous to 
become their Banyans*, the reafon ceafes 
for including them within the jurifdidtion 
of the Supreme Court. Ceffante caufé ceffat 
effecius, is the inference we fhould naturally 
make,—did not the whole hiftery of this Infti- 
tution, in every point I have been able to con- 
fider it, manifeftly prove that it was framed for 
a different ftate of affairs in Bengal, than what 
exifted at the time of its actual eftablifhment ; 
-—that ic was created feweral years after the 
real neceffity for it ceafed to operate; and in 


* This looks as if the judicial and political parts of that 
Statute of the 13th George III. commonly called the 
Regulating 44, were drawn by different hands ; ~ which 
was probably the cafe. : 

this 
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_this light may be called, not improperly, a 
potbumous offspring : —That inftead of rooting 
out the remaining abufes, the aétive principles 
with which it was endued, took a different 
turn,—and fo far from fecuring the peace and 
happinefs of the natives, it has introduced 
univerfal confufion ;—~has loofened every band 
of public and private life * ;—has embroiled 


the Company’s affairs, and -impaired, and al- 
mott 


* The effeéts of this Infiitution in ‘private life, appear 
very fully in the Report of the Select Committee of the 
Houfe of Commons. We are there informed, by che teiti- 
mony of feveral refpectable Gentlemen who have refided in 
India, that “ the natives would nine times in ten rather give 
** uptheir property, than di{pute it in the Supreme Court; 
¢« —that nothing but perfonal and private pique againit 
** one another carries them there ;—that they are in gene~ 
ral averfe to the Supreme Court, which proceeds upon 
the ftri€t formalities of law, with a feverity perfeétly 
« incomprehenfible to the natives,” pag. 61.77. Captaia 
Fofeph Price obferves, in his evidence, ‘* that the mot 
«« intelligent natives he ever converfed with, had not an 
«© idea of making a diftinGion between law and equity.” 
Poor /fupid people! a lawyer would fay. 

I thall not add the marty impediments to the reception 
of our laws, too rooted “o be eradieated by force or per- 
fuafion (which Sir Elijah Lwpey himfelf has ftated in an 
early letter to Lord Rochford) ; impediments which, in 
my mind, preclude the pofdiity of this Court's beg of. 
any atility to the natives; while all its power of doing mif- 
chief is left to operate in full force ia thofe very refpeats, 
He obferves, ‘¢ that men among the Hindoos of a high 


‘©eafl, and Muifelmen of high rank, think it fo preat a 
** difgrace 


« 
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moft ruined, its revenues, —aryl that, at length, 

the unwearied efforts of the Judges, to enlarge 
their powers, and extend their jurifdi@ion, have 
compelled the Governor and Council to reftrain 
thefe progreffive mifchiefs by a ftrong hand, 
and with an armed force ftop the execution of 
the laws, and the procefs of the Court ;—a 
meafure for which they were reduced, in the 
Jatt Seffion of Parliament, to throw themfelves 
upon their King and Country for an Act of In- 
demnity, and which they: could only defend on 
the ftrong ground of a neceffity, that was either 
fuperior to law, or was ultimately refolvable 


* 


€ 


difgrace to take an oath, that the utmoft rigour of the 
laws is frequently infufficient to compel them to it as 
witneffes ; and that they would pay any demand rather 
than unfwer an oath to a bill in equity. A woman 
Hindoo, or Moor, if not the outcaft of the people, can 
by no treatment be provoked to apply to a Court of 
Juftice—If the muft make her perfonal appearance, 
there is no procefs fhe would not ftand out, rather than 
appear as a witnefs— An accufation againft her, if fhe is 
brought forth to make ah{wer, is equal toa capital fen- 
tence. The indignity in either gafe is fo great, and her 
“* feelings of it fo ftrong, that fhe would not, after what 
“© the would confider fuch a difgrace, fubmit to live.” 
Report of the Sele& Committee, General Appendix, No. 
$2. After this, the extendjng our laws to this people, Ap- 
pears not. only abfurd in theory, but in pradtice the mok 


cruel and inhuman of all errs that a wife Legifla- 
ture'ever made’. 
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into the higheft of all laws, “ zbe fafety of the 


“¢ State *.” 





Whoever is at leifure to trace the effects of 
this Jurifdiction, in the large and valuable Re- 
port delivered to the Houfe of Commons by 
the Select Committee laft year, and compares 
the benevolent intention of Parliament on 
one hand, in erecting the Supreme Court, 
with the bitter confequences that have attended 


* The Governor and Council do not hefitate to affert, 
in their Petition to Parliament, that ‘« the attempt to ex- 
*s tend to the inhabitants of thefe provinces the Jurifdice 
** tion of the Supreme Court of Judicature, and the au- 
«* thority of the Englith law, and of the forms and fiGtions 
© of that law, which are yet more intolerable, becaufe 
«© Jefs capable of being underftood, would be fuch a con- 
“© ftraint on the minds of the people of thefe provinces, by 
«© the difference of {uch laws and forms from their laws, 
« habits, manners, and religious principles, which under 
*« every fucceflive conttitution pf the former Governments 
“* have been refpeéted and fupported, as might inflame 
«© them, notwithftanding the known mildnefs and pa- 
* tience which conftitute their general character, to an 
«« open rebellion ; lefs ifdeed to be apprehended in a time. 
** of peace, but certain in the event of an invafion; and 
«that fuch an evil occurring in addition to the others 
«© already deferibed, would add to the national calamity 
«« the national reproach of baying defervedly incurred 
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it, on the other, will, if I am not miftaken, 
find himfelf perfectly cured Of the modern 
Univerfal Paffion for tampering with Ads 
of Parliament,—-and will fee onz MELAN- 
CHOLY PROOF MORE, Of the inability and inca- 
pacity of one country to make laws for the in- 
habitants of another ! 
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Painciptes and Conpuct of the 
Jupcus of his Ma jesty’s Supreme 
Court of Judicature in Beneat, 
&e, 
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N the Introduftory Pages that precede, I 

have been led farther than I originally in- 
tended, by an anxiety. to have the true nature 
and conftitution of the Jurifdidtion, whofe 
effects are now under difcuffion, clearly and 
accurately underftood,—which, { am forry to 
fay, notwithftanding ‘all that was written, and 
all that was faid laft year upon the fubject, re- 
mains, in the minds of mopit, ftill clouded in a 
great deal of obfcurity. 


I imagine any very fanguine hopes the 
Reader might have entertained, of great and 
important benefits to be derived from this In- 

E 2 flirution, 
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ftitution, are by this time confiderably abated. 
Let us now procted to examine the conduct of 
our ‘new Judges, in the management of the 
large difcretionary powers with which they were 
intrufted. Let us freely commend their con- 
duct, if it has been wife and temperate ; and 
remark their errors with candour, if their ad- 
miniftration fhall appear.to have been as inju= 


dicious as the original plan was hazardous and 
doubtful. 


Many obfervations might be made on the 
temper, character, and abilities of thefe Gen- 
tleman*; but this part of the fubject is invi- 


, * They were men of fair charagters in private life; and 
the world knew little concerning them till the late com- 
plaints from India. If their manners have changed with 
their fortunes, or their fentiments with their fituation, 
the fadt is not new in the hiftory of human nature. The 
fame man, who would make an exceeding good Recorder 
of a borough, may turn out a very indifferent Chief 
Juttice ; and, by an inconfiftency of charaéter not un- 
frequent, he who was moderete, mild, and temperate 


in England, may be violent, overbearing, and tyrannical 
in Bengal. 


If great power and bch office alter the charadters of 
men, on the other hand they influence our Judgment 
conterning them ; And Pope fatirically obferves, 

« *Tis from high life high charafters are drawn ; 

“ A faint in crape, is twice a faint in lawn: 

* A Jupcs is jut, a Cuancetzror jufter fill, 


3 dious, 
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dious, and therefore, on all accounts, bettér 
omitted... I fhall not intimate that fuch men 
were unfit to be trufted with any power; I 
had rather fay, with the. Bricifh inhabitants *, 
that fuch powers were unfit to be trufted with 
any men. 


It is generally reported in Weftminfter-hall, 
that, on the firft eftablifhment of the Supreme 
Court, only five candidates prefented them- 
felves to fill the four feats, ngtwithftanding the 
novelty of the Inftitution, and the comparative 
magnitude of the Salaries ¢. . When there was 
fo little room for felection, it would be too’cap- 
tious to blame the choice ; but we may furely 
lament, that fo delicate a truft, and fo nice 
and difficult a tafk as the application of our 
laws to the occafions of a-diftant country; a 
tafk which, requiring a mafterly acquaintance 
with the general rules of jurifprudence (or, in 
other words, with thofe principles which run 
through, and are thesbafis of all laws), would 
have given fit exercife to ali the abilities of a 
Tuurtow, a Mansristb, or a Lovcuszo- 
ROUGH, was confided to four Gentlemen, 
whofe only qualification (as required by the 


“ Vide Petition of the Britith inhabitants of Bengal, to 
the Commons of Great Britain i in Pafliament aflembled. 


+ The Chief Juttice 8000. ‘per ann. and eachof the 
Puifne Judges Goooi, Stat. 13 Geo. III. c. 63. 
A& 


( go ) 
AS of Patliamegt) was confined to the fingle 


point of being * Barrifters at Law of five years 
« ftanding | *” 


That fuch a truft required great liberality of 
mind, and very enlarged views (qualities for 
which our practical Lawyers are not in general 
celebrated), will, I think, be admitted by 
every man who is at all acquainted with hif- 

-tory, and who reflects, that one of the ftrongeft 
features in the manners, character, and go- 
vernment of Eaftern nations, is the prompt 
and fimple mode of judicature that has ever 
prevailed amongft them. I fhall not pretend 
to refolve this into its caufes; the faff is cer- 
tainly fo. In all the European nations, on the 
other hand, that poffefs a free Government, 
the adminiftration of juftice is cumberfome, 
tedious, and perplexed ; with more of the fub- 
ftance of juftice, and certainly with more of its 
forms.—Thofe forms are faid to be the price a 
hation pays for its freedom; and have been 

~ confidered as fo many checks, provided by the 
jealoufy of the people, to limit the arbitrary 
difcretion of their Judges. In England parti- 

_ evlarly, the multiplicity of our forms, and 

‘“¢ the law’s delay,” has been complained of 

ever fince the invention of printing. It has 
been the favourite theme of ridicule, declama- 


* 13 George III. ¢. 63. § 13. . 
tion, 
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tion, or of fatire, as as the writer has been dif- 
pofed to be: itty, moral, of fevere.——Yet 
our lawyers#&ndour laws have gone on in 
their old courfe ;—the lawyers have generally 
fwallowed the oy/fer, and left their clients only 
the foell* 


With .thefe oppofite principles inthe two 
Syftems of Judicature, in India and ‘in Eag- 
land, the former fummary, fimple, and unex- 
penfive, yet with the rifque of injuftice; the 
Jatter more perfect in itfelfy yet attended with 
the certainty of delay; the experiment-was now 
to be made; of traxfmuting thefe oppofite de- 
feéts, and of ingrafting ‘our. Englith forms f- 
on the Gentoo ftock.—Whatever was the real 


# Vide ote, Un jou, dt an Astra” de 


+ The Judges have adhered w.the forms of our Jaws, 
‘in triald between native and native, with a ftridtnels almoft 
ridiculous. The forms of gyzcr men, forinRance, one of 
‘our moft technical and fiditious aGions, are: tranfplanted 
to India, with all the terms of safual sector, leffor of ‘the 
plaintif,, double demife, leafe, cutrp, and oufler, fc. Eyen 
Joux Dor has found himfe}f upon the banks of the Gan- 
ges;—and J] have read the proceedings of the Supreme 
Coutt in an aftion, with the Gilowing title: Dor, 6A the 
‘demife of Mersin Tagesr, againk Borjomeboe Sircar.—~ 
What veal wanfport would it. have piven ‘an old Baglith 
lawyer, of the sth century, could he have forefeen she 

‘llaftrioas rask to which his old acquaintance Jous Doz 
has arifen, in thofe diftant Empires beyond the Cape of 
food Hepe! 


intention 
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intention of the Legiflature, fuch has been the 
effect. 


I fhall beg leave to recur for a moment to 
the Adt- of 1773,-commonly called the Regu-. 
Jating A, by which the Judges: were ap- 
pointed.—There were two parts of that Act, 
each having the fame general object, the 
formation and Prevention of Abufes in’ the 
Affzirs of India. By one, a Governor and 
Council were appointed, in whom was’ vefted 
“* the whole civik and military Government 
© of Bengal, Bahar, and Oriffa;” by the 
other, a Court of Juftice was eftablifhed, with 
the p3wers, and for the purpofes already de- 
{eribed.. 


‘Thefe two great branches of the Govern- 
ment, th¢ executive and the judicial, the two 
mafter wheels in this mighty machine, . were 
made. perfectly independent. of each other : 
they were-co-ordinate in point of-authority; each 
was fapreme in its own dePartment; and from 
their union refulted@ third Power, fuperior to 
both; namely, a legiflative power; for we 
find that all new regulations of the Governor 
and Council, regiftered in the Supreme Court, 
wer€é to become binding in thofe provinces *, 


' © Vide Sedtion 36. ; 
and 
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and clathed with all the atsributes and qualities 
that. diftinguith law’as a rule of condudt from 
the caprise. .of defpotifin. 


As-provifien was made for the co-gperation 
of thefe powers, fo the poffible cafe of. their 
difupion was not unforefeen or unpravided for. 
Jf Sir Elijah Inapey was confulted in framiag 
the Letters-patent {as by his own confefiga* 
it appears he wag), it is eafy to forefee which 
way fuch provihiogs were likely so operate. The 
Mayor's Court at Calcutta, which the Bupreme 
Court fupplanted, was a Court of Equity. - [t 
confifted of a Mayor and ten Aldermen, fe- 
leGted from. the Britith ‘inksbicants, who, not 
being Jawyets..by profeffion, goyerned them- 
felves by an attentign to the merits of the cafe 
only; on which accoust it was. a favourite 
Court with the Brith inhabitants 5 and as they 
have had a great deal more law, and (as they 
think) a great deal dele equity t, hace: it was 


_* Vide Introdud@jon- "The Reader will ebferve, hat 
the A@ of Parliament gives the King power to eredt a 
Court of Jaftice by his Royal Letters- -patent, and only 
draws a general evtline for the Grown Lawyers to fill up. 

4 One of the Gentlemen lately returned ‘from India, 
who was examined pefore the Seled Committee lat year, 
{aid drily enqugh, “ That before the infitation of the 
** Supreme Court, they hadvery little Jaw, but a great deal 
“ of jufice. Report of the Seleft Committee, p. 73. 

F abolifhed, 
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abolifhed,. it has been a ftill greater favourite 
with them:—but it was alleged to be infufficient 
for its purpofes, from the. narrownefs of its 
powers, and from the probable partiality of 
Britifh fubjects in decifions between their coune 
trymen and. the natives, and principally on 
account of its members being removeable at 
pleafure by the Governor, and therefore ex- 
pofed to his influence.—In. the conftitution of 
the Supreme Court, care was taken to avoid 
this error, The Gentlemen of the Council were 
made. amenable to its procefs, though their 
perfons were not liable to. arreft, unlefs for 
treafon and felony.—No exemption was even 
allowed for aéts done in their public capacity. — 
And further, a claufe was tacked to the King’s 
Letters-patent, enjoining all perfons, both civil 
and military, to aid the procefs of the Court ; 
fo that in cafe of a variance with the Judges re- 
{pecting the extent of their powers, the Governor 
and Council, who were the governing Power of 
the country ; who held the fword of ftate, and 
commanded the Company’s armies ; who were 
placed at the head of all the other Britifh fub- 
jects in thofe provirces, were fuddenly to find 
themfelves naked,.and deferted of all afliftance: 
while the Judges were to be protected in their. 
perfons, their judgments to be unqueftioned in 
that country, and let them .tranfgrefs their 
powers ever fo widely, or.abufe them ever fo 

flagrantly, 
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flagrantly, were to be fubject to no controul, 
but by a long, expenfive, antl hopelefs refe= 
rence to Great Britain, from whence redrefs 
might come too late, if it ever came at all. 


On the other hand, the Governor and Coun- 
cil pgflefféd no fmall fhare of effeCtive power to 
eounterpoife thefe legal powers in the Court. 
' They derived aliving, active energy from their 
ftation, far fuperior to what flows from Re- 
cords or Letters-patent.— The troops were more 
likely to obey the mandate of the Governor and 
Council, than a writ from the Judges, though 
the choice, which of the two they fhould gbey, 
feems entirely left with the troops themfelves : 
A dreadful option, when confidered in theory, 
and fuch as I believe no wife nation fet an ex- 
ample of before ! 


We fee, therefore, the cafe of a rupture be- 
tween thefe two powers of State was not 
unforefeen; though I hardly know how to 
fay it was provided againft.—Natural hiftory 
teaches us, that animals of prey fhew in their 
ftru€ture the purpofes ofe their deftination ; 
from the fangs of fome, and the talons of 
others, we know that they are made for con- 
teft and for bloodfhed.—We may transfer this 
obfervation to the conftitution of thefe two 
Great Powers in the government of India. 

F 2 They 
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They. were thuch beter provided for conten- 
tion thin for union. - We fee the dragon's teeth 
weére fown in their very ttru€ture.—Nor was it 
long béfote they hot up into a crop of armed 
men ;—for within lefs than five years we find 
the Governor and Council atually employing 
a body of troops to reftrain the violent pro- 
ceedings: of the Court in the extenfion of its 
jurifdiation. 


The Members of the New Council, appointed 
by the A& of 1973, in order to give greater 
folemnity and weight to their Commiffion, than 
might be fuppofed to confer, were exprefsly 
named by Parliament in the body of the Act. 
Mr. Hastines, the former Governor, was 
continued in his high office, with additional 
powers; and Mr. Barwett, likewife an old 
Servant of the Conipany, together with Sir 
Jon Ciraverinve, Mr. Francis, and Colonel 
Monson, were appointed Counfellors.—In all 
their public, deliberative ats, they were to be 
bound by the majority ;—and in cafe of an 
equality of numbefs, che Governor had the 
cafting voice. 


Unfortunately for the Company and for the 
Country, diffenfions broke out very early in 
the Council, The three laf&t thentioned Gen- 

tlemen, 
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tlemen, who went from England at the fara 
time with the new Judges (and who may 
be fuppofed to have had the print and im: 
preffion of the fentiments of the Legiflature 
and the nation, on India affairs, fill frefh 
upon their minds), acted together if a majo- 
rity.. Mr. Hasrincs and Mr, Barwext, the 
old Servants of the Company, formed the mi- 
nority. 


Into the nature and caufes of thefe diffenfions, 
Thave neither leifure nor ability to exainine, It 
has been faid, that the majority were over- 
zealous in the work of reformation, ahd by 
their violence and precipitation tended to .un- 
fettle the fabric of government, and throw 
évery thing into confufion; and that on this 
ground they were refifted by the minority, 
whofe longer experience gave them great ad- 
vantages. In thefe unhappy divifions, the 
Judges (to the furprize of many, who reflected 
on the ends of their miffion) fupported the 
latter, and fell into their feale as a‘fort of coun- 
terpoife to the power of ‘the majority. They 
were accordingly confidered very early as po- 
LiticaL Judges; acharacter which the confti- 
tution of this country difapproves, though the 
fituation of India at that time might invite them 
to aflume. A great proportion of the Company’s 
Servants fided with the Court of Juftice ; and 

the 
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the popularity of the Judges was fo great, ‘that 
we find Addreffes * were prefentéd them from 
the Britifh inhabiecants, in expreffion of the 
bleffings of this new inftitution. Thefe Ad- 
Greffesthe Chief Juftice took care to tranfmit 
to his Majefty’s Secretary of State and to the 


* This was in the year 1775. The Britith inhabitants 
were then in high favour with the Chief Juftice ; though 
afterwards, when (diffatisfied with the arbitrary condué 
of the Judges) they claimed a, right of trial by jury, he 
held a different langyage ; it then fuite his porpofe to 
Joad them with every foul imputation that calumny can 
foggeft.—Vide his Letter to the Secretary of Gtate in 
1779--¢Sele& Comm. Rep. Gen. App. 


Tt is certainly true, that a bad man has the belt and 
cleareft right to abnfe thofe who have formerly fupported 
him. If he admits their fupport was ill-prounded, and 
that their motives were wrong in one inflance, he may 
with fome colonr impute it in another. —The Public wiil 


fay they were juftly ferved. 


It ought to be mentioned, that there were Addrefles to 
the Judges likewife from the warives refident at Cal- 
cutta. Of the real value of thefe, we may form fome 
judgment from the evidence that has appeared before the 
Houfe of Commons. One of the witneffes being atked, 
«« whether he believed thefe Addreffes were the fpon- 
«€ taneous effects of theirg~wn ideas, or the effects of in- 
* fluence or fear ? Said, he believed they were principally 
«© the effects of saduenee and fear, if not altogether fo; 
ne inafmuch as he has been given. :to underftand, from va- 
‘¢ rious defcriptions of natives, that thofe who did not 
“© fign fach Addreffes would not ‘be confidered as the 
« friends of the Supreme Court or the Government.” 
Report of the Sele& Committee, p. 60. 
Court 
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Court. of Direétors, as.a clear and decided 
proof of the fenfe the ‘Public entertained of the 
beneficial effects of the Court’s infticution ;— 
though many confidered them at Calcutta as 
nothing more than a political manceuvre, fet 
on foot by the minority to gratify the Chief 
Juftice and his brethren on the Bench, 


From the moment the Judges appeared in 
the light of pouitican characters, moderate 
men, both in India and in,Burope, fcrupled 
not to pronounce, that the principal ends ‘of 
their appointment were defeated, From the 
fame moment, the little hope of this irfftitu- 
tion’s proving of any utility to the natives, was 
entirely done away. 

« Ex illo fluere ac retro fublapfa referri 
«© Spes Danaam.” ; 

The trial, conviction, and execution of 
Nunpscomar, for an offence not capital by 
the laws of his own. country, though made 
capital by an Englifh Statute; and the cir- 
cumftance of its being enforced at the cri- 
tical. period when he was'exhibiting a public 
charge againft Mr. Hasrines, contributed to 
ftrengthen this” impreffi on. The natural mif- 
apprehenfion of the natives, that he was hanged, 
not for the forgery, but for daring to prefer a 
complaint againtt ‘an “Eaglith Governor, ~is 


faid 
7 
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faid * 40 have intimidated the natives from 


making any more complaints .againft Europe- 
ans 


* I have been cautions in exprefiing myfelf; for yo- 
doubtedly a good deal of party-fpirit has mingled in the 
opinions of men on this fubjeét. With a very large de- 
fcription of perfons in India, the execution of Nunde- 
comar was highly grateful. There was no doubt of his 
having committed the forgery ;—and: the odium of his 
character, his great power to do mifchief, his intriguing, 
flagitious difpofition, made him a dangerous member of 
feciety. But, in gegeral, thefe political reafons have not 

been thought fufficient in England to warrant the Judges 
in proceeding to enforce a fentence of death upon him; 
and they have accordingly been blamed, 18, For trying 
him for an offence, not capital by the Jaws of his own 
country, upon the Statute of George II. which makes it 
capital, when they might have tried him for the offence as 
it fteod at common-law; in which cafe the punifhment is 
not capital. 2dly, For not refpiting him (as they are ex- 
prefsly empowered to do) till his Majefty’s pleafure fhould 
have been known. 3dly, For conftruing the A@ itfelf 
(2 George IT.) to extend to Bengal, when it is demonftrable- 
that it related to the Rate of credit in England only ; by 
te mention of Exchequer tallies, and other particulars, 
and by there being an exprefs-claufe in it, that it fhall not 
extend to Scotland—a Sortiori, it ought not to have been 
extended to Bengal,‘a country which was not in the pof- 
feffion of the Englith till near 40 years after the Act 
pafled.— On thefe accounts the Judges have been cenfured 
for this tranfa@tion feverely, and I think juftly ; though I 
cannot go fo far as fome have done, in infinuating that 
they proftituted their judicial powers in favour of Mr. 
Haftings, in order to commit a Jegal murder, and 
ftained their ermine in the blood of his opponent and gc- 
cufer 
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ans high in office; and the fame effet was 
nearly produced at that time.which Sir Ekijdh 
Impey malignantly impuces to the influence 
and intrigues of Mr. Haftings in 1780 *,, when 
thefe, two Chiefs of the Court: and Councit were 
as ftrongly oppofed to each other, as they were 
fry united in 2775. 


E have been credibly informed, that the late 
Lord Clive confdered the inftirution of this 
Court as a wild project, and foretold that the 
Fadads: would find, feo after their arrival: that 
they. were fetit on an idfé errand; td woofd 
pocket their falaries very contentedly, smd do 
nething. 


Another Gentleman, likewife a Governor of 
Bengal, being: fiewn the Lerrers-ratent t 
(which were: the inftrudlions of the Judges), 
pointed out very ftrongly in what refpedt the 
powers conferred upon thet would np only 


cofer. Nandecomar. Vide Letter of the. Majority of 
‘ouncil to the Court of Dire&ors in i775. Vide alfo 
Letter of Sit Elijah Impey ‘to Lord’ Rochford.—General 

Appéndix: to te Seleey Committee’: 3 Keport. 
EH Tees rior! probable you wil hear of atiy farther ex- 
* ertion of: the. natives in fappert of their rights againt 
** the power. either.of Gaversimens or-indlyidualg.” Let: 
ter to Lord Weymouth. Sele@& Committee’s Report, 

Goffijurat Appeiidix, No. 3S. 
‘ Coniionty called the Chiarter of Juftice. 
G be 
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be of no ufe, but be productive of much mif+ 
chief—-His obfervations appeared fo forcible 
to the framers of thofe Letters-patent, that 
a promife was made to curtail:the powers fa 
given, before the Judges left: England; . but 
this. promife was never performed ;. and. the 
Judges faid, they would fend over thejt earlieft 
obfervations on the fubject, and then the Let~ 
ters-pateat might. be afterwards altered.—— 
The Governor of Bengal, to whom I allude, 
knew too much of mankind, to fuppofe the 
Judges would ever be acceflory to any diminu- 
tion of their own authority: no inftructions of 
that fort were accordingly ever fent back from 
India. Veftigia nulla retrorfum. 


That the Court has produced much mifchief, 
as this Gentleman forefaw, is, I believe, a to- 
lerably clear propofition, That it has been of 
no ule, as Lord Clive foretold, or at leaft of no 
ufe that can be faid in any degree to counter- 
balance its mifchiefs, is, at leaft as evident. 
But it certainly has not been unactive in the 
fenfe the noble Lord ventured to prophecy ; 
on the contrary, from the very firft arrival of 
the Judges, we find them engaged in perpetual 
contefts with the majority of the Council, and 
in conftant ftruggles for the extenfion of their 
jurifdiction ; one fide as vehemently afferting, 
and the other as s refolutely refifting, the claims 

of 
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of the other. Mutual altércations fucceededd: 
to mutual claims; till at length, inftead: of 
Reverend Judges exercifing in peace the digni- 
fied funétions of their offices, we are fhocked 
with all the violence of partifans, heated with. 
appofition, . 


In fact, a coincidence of events, which was 
wholly unforefeen in England, invited, and 
almoft impelled the Judges to affume a political 
importance, which nothing ,but the’ divifions 
of the Council could have nurfed to the fize it 
afterwards attained, We mutt therefore place 
it to the account of human infirmity, é the 
Judges, having once tafted of power, grew 
intoxicated with the draught; and if, after 
finding themfelves nearly in the fituation of 
umpires, and holding the balance of power 
between the two parties, they fhould be will- 
ing, when this coincidence of events had 
paffed away, to maintain, by all ways and 
means, their power and confequence in the 
Settlement. 


This power, and this authority, which they 
gained by accident, they have kept by con- 
ftruction ; and it has been 4 conftant fource of 
complaint—rft, That inftead of confining 
their jurifdiction over the ‘natives, withia the 
meaning of the A& of Parliament, they have 

Ge allowed 
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allowed it an operation that included every na- 
tive within the provinces of Bengal, Bahar, and 
Oriffa; and edly, That under pretence of con~ 
fining the Governor and Council within the 
line of their duty, they have afferted a right of 
infpeéting and controuling their proceedings, 
and have defignedly degraded the authority of 
the Governor and Council in the eyes: of the 
natives, well knowing that every diminution 
of their authority is an acceffion to themfelves 
of power and inHuence in the Settlement. 


 Tallude here not fo much to the declarations 
of the majority of the Council, which the — 
Chief Juftice afcribes to minds diftempered 
with faéfion (though the refpectable names of. 
Sir John Clavering, Mr. Francis, and Colonel 
Monfon, might well have exempted them from 
fo harfh an imputation), as to the very folemn 
Memorial of the 19th of November 1777, ad- 
dreffed to his Majefty’s Secretary of Srate by 
the Court of Directors *, who may be con- 
fidered as a middle body’ between the two con- 
tending powers, arid who, as the Truftees of the 
Public for the {afety of thofe countries, had an 
undoubted right to call upon the Minifters of 


tHe Crown to apply a remedy to the grievances 
they ftated, 


* This Addrefs was figned by rwswry-runex Direc- 
$ors out of the twenty-four. 
If 
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IfI rightly undesftacd the Lord Chancellor, 
in the debates of Parliament upon this fubjedt 
laft year, the Judges did receive fome admonie 
tion refpecting their condu€; but he faid, 
«¢ that they were tenacious of their powers.” 
In regard to the Memorial ] have jult menr 
tioned, his Lordfhip remarked, ‘ that in his 
opinion a Secretary of State, or an Officer of 
‘¢ the Crown, had no authoriry whatever to iffue 
«< a mandate to controul a Court of Juitice effa- 
¢ blifhed by an AG of Parliament ;” and fur- 
ther, that “* it would be even eriminal fo to do ;” 
a doétrine in which every conftitutional lawyer 
will, Jam fure, concur with his Lordfhip. 


Yet perhaps this is rather a dextrous de- 
fence, than a fatisfactory reafon, for. letting 
thefe diforders run their length ; till the Gever- 
nor and Council were at laft compelled to em- 
ploy a military force to corre& the mifchief. If 
the mandates of a Secretary of State were not 
to be rifqued, was it not in the power of the 
‘Miniftry, was it not their duty to have brought 
a Bill into Parliament for this purpofe ? inftead 
of fitting with folded arms to wait the event of: 
thefe dangerous collifions between the powers 
of out Government in lndia; and, inftead’ ef 


* Scilicet is fuperis labor ef! e2 cura guictes 
Sollicirat ! Vine. 


leaving 
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leaving them to themfelves, to work order out 


of corifulion, and a new fabric from the diffo- 
lution of the old. 


It is hardly neceffary to go over the ground 
Lhave trod before, to give the Reader an idea 
of the extent of jurifdiGtion affumed and exer- 

- cifed over the natives by the Supreme Court. 
Having ftated in the Introduction what J con- 
ceived to be the intention of Parliament in 
making any of the natives amenable to the 
Englifh laws, arid likewife the want of pre- 
cifion in defcribing this intention *, I fhall now 
content: myfelf with exhibiting a fummary 
fketch or /ynopfs of the real and acquired jurif- 
diétion: of the Supreme Court within the {pace 
of five years.—This I fhall do in the form of a 
Table, for the better: bringing the fubjeét 
within one view. The Reader will poffibly be 
amufed to fee by what ingenious contrivances 
(particularly by the aid of a certain ufeful en- 
gine the Lawyers call construction) this ju- 
yifdiGtion has enlarged itfelf, and will admire 
the yielding texture of all words, that pretend 


* When men are fatisffed that the end is good, they are 
not very exact in deftribing the means ;—hence the latitude 
left: by.the Statute ; and hence the mifchiefs complained 
of. The event has fhewn the extreme danger of trufting 
a difcretioyary power to any Judge or Judges, on the pre- 
fumption that they will not abufe it. 


ta 
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to fet limits to a legal jurifdi@ion. It requires. 
little fagacity to foretel, chat, where a Court 
of Juftice is Supreme in point of authority ; 
where ir has the conftruction of its own powers 
lodged in the breaft of its own Judges, the 
{malleft opening ‘to any latitude of interpreta- 
tion, will ferve to extend its jurifdiction ad‘ in- 
Jinitum. Every decifion becomes a precedent 
for thofe which are to follow; till, like the 
circles made by a pebble * ftirring the peaceful 
‘* lake,” they ‘grow wider agd wider, aid .at 
length take in every object that ambition can 
defire. 


‘© The centre fhook : acircle ftraight fucceeds, 
© Another itil), and ftill another fpreads, &c.” 


TABLE 
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T A BL E 
OF THE 


Rzeat Osjecrs of tus Court's Ju- 
‘RISDICTION, as’ marked out by the 
Statute of 13 George IL. 


I. Barrise Susyecrs, 

Ik. Navrets dinsiily sy indiretily in the Service 
of; or émployed by, Brrtisn Susysicys, ox 
THE Inpia Company. 





ACQUIRED OR conffrudfive OBJECTS OF 
ITS JURISDICTION. 


I. Under the Words LL Evuropgans, as 

Britisu Supyjects. well foreigners* as 
Britifh-born Subjects, re- 
fiding within the limits of 
the Factory at Calcutta, 
and its environs. 


ALL Natives refident 
within the local limits 
ju& mentioned, upon the 


® By living under the protection of Britith arms, Fo- 
reigners are certainly amenable to Britith laws. 
fame 
4 
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fame principle of its 
being a Bririsn Fac- 
TorY. Thus, by onedafh 
of the pen, FOUR OR FIVE 
HUNDRED. THOUSAND * 
natives, ignorant of our 
Jaws, cuftoms, and lan- 
guage, are made amen- 
able to our civil and cri- 
minal code, to our fta- 
tutable felonies, and to 
the rules of our common 
law, ig all their tranfac- 
tions with one another. 


Att Natives, not 
only + during their refi- 
dence, but having once 
RESIDED, at Calcutta, are 
liable for every thing 
done, or contract made, 
during fuch former re- 


* Mr. Veselft flates them -at fix or feven hundred thou- 
fand; but I take the above flatement to be ucarer the 
mark, Vide Report.of Scleé&t Committee. 


+ Though this fort.of jurifdidion may, and I believe 
is. fridily conformable to Jaw, igs consequences have been 
found highly oppreflive. A natjve of rank (the Rajah of 
Biflenpore) was feized at the diftance of eighty miles from 
Calcutta, upon pretence that he was fubjeét to the jurif- 
diGion of the Court. Being dragged down to Calcutta, 
he was then (legally) arrefted as a refident of the place, 
and taft into the common gaol 

fidence, 


Vi. Under the terms, 
ANDIRECTLY IN THE 
EmployMENT OF 
THE CoMPany. 
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fidence, though they may 
afterwards dwell in parts 
of the provinces not 
within thefe limits. This 
city being the feat of 
Government, becomes 
occafionally the refort of 
every man of rank and 
fubftance in the country, 


ALL Natives farm- 
ing the Company’s re- 
venues*, in the dif- 
ferent provinces and 
fubordinate diftridts. 


Att Natives, being 
the Sureties of fuch. per- 
fons; who may be con- 
fidered as the monied rnen 
of the provinces. This 
conftruction + arofe from 
the power the Surety 


* This adjudication happened in 1778.—It excited an 
univerfal alarm among the renters, or farmers of the re- 
venues in the provinceof Bahar, who thereupon prefented 
a Memorial, defiring tc be releafed from their engage- 
ments with the Company, if this circumftance made them 
liable to the jurifdidtion of the Supreme Court. 


+ The native who was declared amenable, was Behader 
Beg, who appears to have been concerned as furety for the 
tezenue of twenty-five villages in the Bahar province. 
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poffeffed 
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poffeffed of collecting 
the revenues, in default 
of the principal. 


Axi ZEMINDARS Con- 
nected with the Com- 
pany’s revenues. The 
authority and fituation 
of Zemindars are fully ex~ 
plained in the Report of 
the Select Committee. 
They are a fort of here~ 
ditary Proprietors of dif- 
tricts,and poffefs a de- 
gree of power and influ- 
ence, that the fame rank 
or property can . never 
confer in England. They 
pay a fixed rent, or rather 
a ftated tribute, to the 
Company, for the reve- 
nues of their diftri&s ; 
and this concern with 
the revenues conftitutes 
the doubtful  circum- 
ftance of their being in- 
directly employed by the 
Company, which has oc- 
cafioned many difputes. 
Thee Chief Juftice has 
conceded the point fo 
far, as to admit that a Ze- 
_ windar, quoad Zemindar, 
. is. not fubje& to the ju- 
rifdiGion; that ts, if he 
‘collects the revenues of 
H2 his 
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his diftri& to his own 
ufe. But it is well known 
that they are almoft all 
tributary to the Cormn- 
pany, which depends on 
them for its refources; 
and we find that one 
great Zemindary pays 
alone to the Company 
upwards of 220,000 /. 
fterling per ann. Vide 
Sele& Commitee’s Re- 
port, p- 45. 


The direct queftion 
has never come before 
the Court; but many 
Zemindars have been 
haraffed with writs; 
fome of them have been 
releafed on paying down 
a large {um for accom- 
modation-money to the 
attornies, and others have 
refifted, by a military 
force, all attempts to 
arreft them; fo that a 
regular and formal adju- 
dication has always been 
prevented * 

Ill. Under 


* There is no doubt which way this queftion would be 
determined. Vide Sir Elijah Impey’s laft letter to Lord 
‘Weymouth, where he contends for the propriety of fub- 
jepating the Zemindars to the jurifdiction of the Supreme 

Court, 
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Il. Under the Terms, THE Cavzzts ano 
Natives: in tus Murrerzs, the Mahome- 
Servick ‘oF THE dan Judges who affift in 
COMPANY. the Provincial Courts of 
Judicature, in difpenfing 
juttice to fuch of the na- 
tives as are clearly not 
within the jurifdiGtion of 
the Supreme Court *. 
Being ultimately paid 
their falaries by the Com- 
pany, thefe perfons may 
be condidered as literally 


Court, and of making them pay their debts, as well as 
other great men. 


The Governor and Council, on the other hand, con- 
tend, that, befides the difprace of fubjeGting the Zemin- 
dars ta arrefts, &c. ** fome of whom are the defcendants of 
** men who commanded armies, and poffeffed the rights 
of Sovereign dominion over the Ryats or vaffals of their 
refpective Zemindaries ; almoft all of them are indebted 
in enormeus fums, for old debts moftly accruing from 
extorted donations, and from the ufprious and accumn- 
lated. intereit of many years, but which are capable of 
being effablithed in an Englith Court of Law 3° and that 
one of the leait confequences of fach a jurifdition over 
them, would be a complete transfer of the whole property 
of thofe provinces (a concuffion foo violent for an unfettled 
Government to bear), as well as a total emancipation of 
thofe Zemindars from the coutroul of the Governor and 
Council. 


* 


‘ 


* 


boy 


“ce 


€ 


‘ 


a 


‘ 


. 


* See Parra Cause. Report of the Scledt Comminne: 
in 
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in the employment of the 
Company ; though it is 
difficult to conceive thar 
a Mahomedan or Hindoo 
Magiftrate was within 
the contemplation of 
Parliament as an Agent 
of Europeans. Vide In- 
troduction. 


By authorifing writs to 
go againft thefe native 
Magpiftrates,the Supreme 
Court, in effect, annuls 
their decrees. ‘* No} 
“© fays the Chief Juftice, 
“© we claim no authority 
“ over their decilions ; 
“< we only proceed iz 
«© perfonam; that is, to 
“© fine them in damages 
«© where we think they 
«¢ have proceeded irre~ 
* gularly ; their decrees 
‘are ftill in force.” 
Happy, ingenious, fa- 
tisfactory diftinétion * | 


a 


Such has been the rapid growth of this con- 
Jiruétive yorifdiction of the Supreme Court, as 
diftinguifhed from what I call the rea] jurifdic- 


* Vide Sir Elijah Impey’s Speech. Patna Appendix. 
Sele& Committee’s Report. 
tion, 
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tion, which Parliament originally intended. °I 
am far from faying that the Judges have always 
decided wrong in queftions. of jurifdidtion ; 
though the natural jealoufy of power may in- 
cline us to fufpect it.— Their decifions may have 
been in fome cafes the unavoidable effects of 
that laticude of interpretation left in the Ac. 
But I think the Reader will fee there was fome 
foundation for the conftant complaints of the 
majority of Council ; and that thofe complaints 
are neither violent nor factious (as the Chief 
Juttice infinuates), nor too rong for the oc- 
cafion. ‘* We will not (fay the Gentlemen of 
«© the Council) take upon us to decide, whether 
the conduct of the Judges is fupported or 
condemned by the ftrict letter of the A& of 
** Parliament and his Majefty’s Charter; but 
“© we are ready -to declare our clear and delibe- 
rate. opinion, that it is not conformable to 
the true fpirit of the Law and Charter, or to 
the views and principles on which the Su- 
preme Court of Judicature was inftituted by 
« the Legiflature : much lefs can we difcover, 
“* in the proceedings of the Judges, any traces 
of that moderation aad difcretion which 
might- have been expected from their wif- 
dom, and which ought to have been ob- 
ferved, particularly at the ourfet of anew 
Inftitution, and in the exercife and applica- 
“ tion 
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%¢ thot of Judicial Powers, mot only new ih 
** themfelves, but derived from a‘Sovereionty 
*¢ ankabwn to the people: over whom thofe 
‘powers were to be exerted. In a fituation 
fo full of dificulty and hazard, and in which 
** an unguarded or precipitate affertion, even 
of the powers legally vefted iam the Supreme 
« Court, might be attended with the mof 
“ dangerous confequences to the State, we 
«© yather hoped for affiftance from the Judges 
am the fettlement of this Government, than 
«¢ had any apprehenfion that they would carry 
© their jurifdiction to an-extent which, as we 
« from the firft apprehended, ‘and as we are 
« mow convinced, muft throw the whole coun- 
“try into confufion.”? Gen. App. No. 3. 

Select Committee’s Report. 


ad 


nm 


When the Bill that paffed laft year, for ex- 
plaining and limiting the jurifdiction of the 
Supreme Court, was agitated in the Houfe or 
Cemmons; few, and very few of the Judges 
friends ventured to fay that their conduct had 
been difcreet, temperate, or-wife. One Gen- 
tleman, who headed a very refpectable majo- 
rity of that Houfe in the laft Parliament, ia 
declaring that * she influence of the-Crown bad 
“* increcfed, was increafing, and ought to be die 
“min fee was unwilling to admit, and yet. 

unable 
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unable to deny, that the Jurifdiction of the 
Supreme Court had increafed, was in- 
creafing, and ought -to be diminifhed*. It 
will poffibly be faid, in vindication of the 
Judges, that unlefs they extended their jurif- 
dictions over the natives, the Court and’ its 
practifers would have little or no bufinefs. 


* It was the opinion of many perfons, who are the ad- 
‘mirers and friends of the Gentleman above alluded to, 
that, in the debates concerning the Supreme Court, he 
fell below the line of his own grggt talents, and difco- 
vered too little of that love for the general rights of man- 
kind, for which heis fo confpictous on other occafions ; and 
too much of the fpirit of a pradtifing lawyer. Almoftall + 
the Gentlemen who vindicated the Judges, were, ‘vr had 
been lawyers by profeffion; and, what was remarkable, they 
all fet out in this bufinefs with avowing to the Houfe, that 
their only motive for taking a part in the debate, was their 
private friendfhip for the Judges ; a confeffion which at once 
deftroyed the whole ftrength of their argument. This con- 
firms a common-place opinion, that a lawyer being by - 
long habit accuftomed to fpeak for his fee, cannot fpeak 
well without a fee.—‘* The éreath of an unfeed lawyer” 
was proverbial in Shakefpeare’s time; — and it ikewife pives 
fome countenance to Mr. Horace Walpole’s fevere farcafm 
upon the great lawyers and Cuancgiioxs of former days: 
Speaking of the refpettive hiftosical writings of Sir Tho- 
mas Moore, Lord Bacon, and Lord Clarendon, ** I hope,” 
fays Mr. Walpole, ** yo mone CHancatrors will write 
‘* our flory,. till they can diveft themfelves of that habit of 
** their profeffion — — apologizing for a bad caxfe—.”” 

+ Sir Fler N-rt-n; Mr. D-nneg, Sir R--d 8-tt-n, Seem Sir Flan 


only fpoke a few words when the bufinels firft came on in the Houfe, 
but does not appear to have taken an adtive part. 


I Except 
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Except in the cafe of Nunprcomar, few na-~ 
tives exhibited complaints in the Supreme 
Court againft Britith fubjeéts * in power ; and 
Sir Elijah’ Impey, foon after his arrival, took 
an opportunity of declaring, in a manner very 
honourable to himfelf, that ‘the general reflec- 
tions caft upon the Mayor’ s Court in England, 

were totally ill-founded; and, inftead if find- 
ing all his time taken up, on his firft arrival, 
in fetting alide its decrees, that in all the caufes 
he had: any occafion to examine, the Mayoa’s 
Court had determined according to equity and 
fubftancial juftice.—Such was the language of 
moderation ; before he was irritated with oppo- 
fition, or inflamed with the profpect of obtain- 
ing political confequence in the Settlement. 


What then was to become of the lawyers of 
the Supreme Court, if ‘thefe fources of liti- 
gation were ftopped up ? Or whenée was fub- 
fiftence and fupport to be derived to the 
glorious phalanx of advocates, attornies, and 
attornies’ clerks, &c. who now began to refort 
in great numbers fo the ftandard of the Chief 
Juftice? Befides the many adventurers who 


* It is faid only two ations have ever come before the 
Court, for peculation and abufe of office ; offences which, 
next to reftraining the outrages of open violence, the Le- 
giflature had principally in view in erecting the Supreme 
Court. 

were 
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were allured from England, in hopes of make 
ing large fortunes in this line, many perfons 
took up the profeffion there, who had been 
unfuccefsful in other purfuits. In fhort, they 
formed a very numerous corps, and it was na- 
tural for Sir Elijah Impey to confider himfelf 
as their patron and guardian. We find from 
his letters, when the bufinefs of the Court 
fell off in confequence of the difputes between 
the Governor and Council and the Judges, 
that the attornies of the Court prefented an 
Addrefs to the Judges, in. which, after 
making very honourable mention * of the 
‘© attention they had been pleafed to. thew 
“to the promotion of their intereft *,” they 
humbly petition them not to admit any more 
attornies to practife in the Court, as bufinefs 
began to decline fo rapidly. This Addrefs Sir 
Elijah inclofes, with a very pathetic reprefen- 
tation, to the Secretary of State, to convince 
his Lordfhip of the fatal confequences that 
would follow, fhould, the jurifdiction of the 
Court be reftrained ¢. One would fuppofe, 
thofe Gentlemen had really a Faggnotp In- 


” Vide Select Committee’s Report. Coffijurah App. 
No. 27. 


+ Ebid. Coffijurah App. No. 26. “« The advocates, 
s* attornies, and oficers of the Court, aho have not al. 
«« yeady Jucceedsd, will he reduced to a moft deplorable 
<< fituation.”— Letter to Lord Weymouth. 


Ia TEREST 
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TEREST in the quarrels and difputes of man- 
kind, or that they had a Patent Right to diftrefs 
and harrafs the natives! Indeed it has been 
gravely contended, that, as almoft all defcrip- 
tions of men, ‘ both with and without capaci- 
‘© ties” (as Lord Clive expreffed it), had ac- 
quired great riches in India, it was hard that the 
lawyers fhould be the only clafs who were de> 
barred this benefit.—The harveft was over! it 


was cruel to envy them the {canty } gleanings of 
the field. 


I believe it will be thought, the con- 
ftructions put upon their jurifdiction, by the 
Judges, were tolerably comprehenfive. Under 
fome interpretation or other, hardly a native of 
opulence and rank was exempt from it. As 
almoft all power in that country may be faid to 
be an emanation from the Company, who repre- 
fent the antient Sovereignty, it was eafy to con- 
ftrue every native, poifeffed of any power, to 
be ‘* indirectly employed by the Company.” 


However, the great body of the natives in 
the refpective provinces *, whom their extreme 


poverty, 


$ =~‘! Where Statutes glean the refufe of the fword.” 
Jounson. 

* “ The major part of the inhabitants of Bengal fup- 

*€ port themfelves and families on fo {mall an“income as 

ac 3 lh 
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poverty, more than the exprefs intention of 
Parliament, exempted from the jurifdicion of 
the Supreme Court, were ftill left to their own 
laws, in the Country Courts-of Juftice. Under 
the antient Mahomedan Government, juftice 
was adminiftered by the + Cawzzzs and Mur- 
tees, men learned in the laws of the Koran; 
and when our Englith eftablifhment fuperfeded 
the old Government, and Councils of Revenue 
were appointed in every large province (con- 
fitting, as 1 have faid before, of the Company’s 
mott experienced Servants), fome little altera- 
tion was made in the Courts of Judicature, 
The prefence of one { of the Members of 
Council, attended by the Cawzee and Muftees, 
was required. The. Member who prefided, 
was called the Superintendant of the Apauur §. 


** a1, 10s. a year.”—Evidence of Richard Barwell, 
Efg.—Select Comsittee’s Report. 


+ The name of Cawzee, or Cadi, muit be famifiar to 
every perfon at all read in Eaftern Hiftory. 


t The Regulations for, thefe Courts were framed by 
Mr. Haftings, as was mentioned before. They appear 
printed in the Proceedings of the Moufe of Commons in 
17723 and, not being annulled or altered when the Su- 
_preme Court was eftablifhed, were fuppofed to have re- 
ecived the tacit affent of the Legiflature. 


§ Or Court of Juftice.—Couris of Adaulut, Provincial 
Courts of Juftice, and Country Courts, are different names 
for the fame Courts, and are’ ufed promifcuoully in 1 moft 
of the Eaft India publications. 

To 
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Jn matters of Mahomedan law, the report of 
the Mahomedan lawyers was to direct him: in 

queftions of Hindse law, the Punpits * were 

confulted. If no objection was made to the 

report of thefe native men of the law, the pre- 

fiding Member of the Provincial Council or- 

dered it to be carried into execution; and an 

appeal lay from him.to the Provincial Council | 
at large, and from thence to the Governor Ge- 

neral and Council at Calcutta. 


It was obvious that thefe Judicatures muft 
be more congenial to the natives, than the Su- 
preme Court itfelf. The points of comparifon 
between the two Syftems are brought together 
in a {mail compafs, by a Gentleman long refi- 
dent in the provinces, who declared, that, “in 
«this opinion, the natives were much better 
¢¢ pleafed to plead their own caufes’’ (which is 
the cuftom of that country) “ in their own 
se Courts, near their own homes, at no expence, 
«¢ by themfelves or their, agents, in a manner 
« they comprehended; than to truft their 


# «s The Hindoo Lavy Expounders, or Pundits, are a 
«¢ very extraordinary fet of men. They profefs to hold 
«« little or no property, and depend upon the community 
«© they live in. Thefe people are beyond the reach of 
«« bribery, and are reforted to on all occafione where 
«© gueftions.of property are complicated.”— Evidence of 
Richard Barwell, Efq.—Sele& Committee's Report, p. 20. 

6 « Caufes 
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«« Caufes to perfons they did not know; to be 
«¢ castied throngh a Court, the rules of 
«ec which they were totally ignorant of; in 2 
« foreign language; at a vaft diftances and 
‘ where, whether they gained or loft the fuit, 
« they were furé of an heavy expence—He” 
(the witnefs) “ did not mean to infer that they 
~ thought lightly of the Englifh law or its pro- 
“¢ feffors; but the whole was not adapted to their 
«* fociety, and was beyond their comprehenfion.” 
Examination of Ewan Law, Efg;—~-Seleét Com- 
mittee’s Report, p. 17. 


a 


We find, very early in the Hiftory of the 
Supreme Court, traces of a jealous difpofition 
towards the Members of thefe Provincial 
Councils, both as Boards of Revenue, and as 
Courts of Juftice. The Judges, who derived 
their authority from the * King of Great Bri- 
tain, could but ill brook the rank and confe- 
quence annexed to the fations of young men, 
whom they confidered as little better than the 
clerks of a trading company t. As this jealoufy 
afterwards ended in a comglete demolition of 


* The operation of the King’s Letters-patent ; the found- 
ing phrafes'of the King’s Lawis; his Majefty’s Authority, 
&c. occur every where in their Proceedings. 

4+ One ofthe Judges. openly denied, that the Com. 
** pany’s fituation,, as Dewan of Bengal, Bahar, and 
“ Orifla, differed in any refpe& from the fitaation of a 
“ common wading company.”—Vide Memorial of the 
Court of Directors to the Seeretary of State. 


thefe 
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thefe Provincial Courts, and the erection of the 
‘Chief Juftice’s power on their. ryins, [mut 
beg the:attention of the Reader to this part of 
the Subject. 


Though the “ governing, ordering, and 
« management of all the territorial acquifitions 
€ and revenues” is vefted.by the AG of Parlia- 
ment inthe Governor and Council, one of the 
Judges. declared, that ** this was not exclufive, 
© but. fubjedt. to the jurifdidtion of the King’s 
¢ Court, and that it would be equally penal 
©¢ in the Company, or in thofe acting under 
© them, to difobcy the orders, and mandatory 
* procefs of the Court, in matters which 
*©.merely concern, the Revenues, as in any 
«¢ ether matter or thing whatfoever * ” 


a 


a 


Accordingly numberlefs writs of Habeas Cor- 
pus, and other mandatory procefs, were iffued, 
at different-times, to the Councils of Revenue ;. 
and many debrors of the Company, in cuftody 
for large{fums, difcharged by the Supreme Court, 
‘In one of the returgs from the Provincial Chief 
and Council of Dacca to a Habeas Corpus, ftating, 
that the perf on.was detained under the order of the 
‘Provincial Chief and Council of Revenue at 
Dacca, ‘Mr. Juftice. Le. Maiftre exclaimed, 
<< -Who are the Provintial Chief and Council 

* Memorial of the Court of Direttors, No. 3.. Appen- 


dix to the Selegt Committee’s Report. 
: “« of 
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* of Dacca? They are no Corporation. in the 
« eye of the law.—The Chief and Provincial 
« Council’ of Dacca is an ideal body. The 
“ return might as well talk of the King of the 
ee Fairies, becaufe the law knows no foch 
* body”, *.° This is one inftance, among 
many, of the enlarged minds and liberal views 
‘of our, ‘Englith Judges, in the application of 
Englith laws to the neceffities and fituation of a 
new country. — The Chief and Council of Dacca 
are intruited with the civil adminiftration of a 
rich, extenfive, and populous province, —yet 
becaufe. they are technically “ no Corporation 
in the eye of the law,” their atts areto be 
held out as nugatory, and their perfons ridi- 
culed in the face of the natives! 


I fhall leave the Reader to afcribe this fort of 
condu€ in the Judges, either to deplorable’ 
narrownefs and extreme profeffional bigotry, or 
to a fettled uniform fyftem to degrade. the 
Company’s Servants, .and to obtain to them- 
felves an authority and influgnce, co-extenfive 
with the whole Government of the country. 


After this’ fmall fainple of the condu& 
of the Judges, in’ regard to the Provin- 
cial Councils of Revenue, the Reader will 


* Select Committee’s Report. —General Append. No. 9. 
K hardly 
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hardly expect more moderation when the Pro- 
vincial Courts of Juttice came into collifion 
with the Supreme Court. One of thefe Courts 
was eftablifhed in Calcutta, before the arrival 
of the Judges. This, however, was foon fuf- 
pended: Like the Pagan Oracles, ori the pro- 
thulgation of Chriftianity, it was immediately 
filenced by the Supreme Court; which de- 
clared, that * no native Court whatever had a 
© concurrent jurifdiction within the limits of 
t« Calcutta, and its environs *.”—Yet, within 
a fhort time afterwards, we find the Chief 
Juftice himfelf ftating the ill confequences of 
this very abolition, produced by his own de- 
claration. In his letter to the Earl of Roch- 
ford (then Secretary of State), we have the fol- 
lowing paffage: “ From our want of knowledge 
“¢ of the language of the country, and from 
& the mode + prefcribed to us by our Charter, 
“¢ for the proceeding in caufes, they muft take 
« up much more time than if they were deter- 
“ mined by thofe who underftand the lan- 


* Sele& Committee’s Report, pag. 71, 72. 


file: Taking wairren depofitions in every petty 
caufe. This was the happy fubftitute for trial by jury. 
As Englifh Cownfel alone plead in the Supreme Court, 
queftions are put in Englifh, and tranflated into Perfian 
or Moors; the anfwer is then tranflated into Englifh, and 
the native required to fubfcribe, in his own hand-writing, 
this Englith depofition. 


“¢ puage, 
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“ guage, and might proceed, as the Country: 
*¢ Courts always have done, fummarily. Were 
«© thé Judges to fit only on caufes between the 
«© Black Inhabitants of Calcutta, they could 
© not go through with one half of them. It 
“© would be of great cafe to us, and-of infinite 
‘ advantage to the inhabitants, if a Provincial 
«© Dewannee Adaulut was erected, by his Ma- 
“© jefty’s authority, for this town, for the de- 
‘© termination of fuits between the native ine 
** habitants of it, where the caufes of action 
‘ fhall not exceed 500 rupees 3—if eftablithed 
‘€ by his Majefty’s authority, they might be. 
© CONTROULED BY THE SuPREME Covar. I 
«* hardly parg to propofe the fame. for the 
“¢ chief towns IN THE PROVINCES AT LARGE, 
«¢ asthe Legiflature did not think fit, in the 
« laft ACG of Parliament, to interfere with 
them.” Gen, Append. No. 32. 


Here, then, fo early as 1775, we have a 
plain deliberate confeffion of the real motives 
which have actuated the Judges, They had 
no objection it feems to the Provincial Courts, 
provided ruzy had the cowrrovt; and it was 
the ftruggle to obtain this controul indireétly, 
which neither Parliament nor the King had 
given them directly, that occafioned all thefe 
violent proceedings in the Patna Causz, 
againit the Mahomedan Lawyers of the Patna 

K 2 Court, 
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Courts which ended in the death af the Ceu- 
zee, and the imprifonment of the Adufiees. 


A memorable faying of Mr. Juffice Le 
Maiftre from the Bench, will throw further 
light here, who, we are told, could not for- 
bear expreffing his furprize, ‘* that fo many 
«¢ perfons fhould apply for redrefs .to the 
«* Country Courts, when they might depend 
“ upon having as good juftice, or better, in 
« the Supreme Court *.”-—This: was {poken 
with the true fpirit of a retailer of Englith law, 
who wonders any other thop thould have better 
cuftom than his own:—But, unfortunately, it 
was not till after the death:of this zealous Gen- 
tleman, that the triumph of the Supreme 
Court, over thefe Country Courts, was com- 
plete; when unfuccefsful litigants in the lateer 
were initigated to bring aftions in the Supreme 
Court, againft the Englifh Members of the 
Council, and the Cawzee and Muftees, the na- 
tive expounders of the law, who were affeffors in 
thofe Courts. This was the fubftance of the 
celebrated Patn& Cayse; the decifion of 
which, by the Supreme Court, I never heard 


* Thele were his very words. —Evidence of Captain 
Cowe, Sele “Committee's * Report, * p: 6t-=Mr. Le 
Maiftre appears to have. had. all the paffion for extending 
the jurifdyion of, the Court,, and al the violence of. the . 
Chief J Juftice, without his eloquence or abilisies. 


any 
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any lawyer in this country mention with. ap- 
Probation, nor any man. who was got a lawyer, 
without indignation and difguit t 


The common fenfe of mankind revolts at 
the abfurdiry and injuftice of an Englith Court, 
which had by Jaw no appellate jurifdi@ion over 

sthofe native Courts, affuming an indire& ap- 
peal, by admitting perfonal a@tions againgt the 
Magiftrates that prefided there; and firkt dif- 
gracefully arrefting the native Judges then 
exacting. their proceedings under the Maho- 
medan law, to the ftri& ftandard of the law of 
England; and if they did not exagtly fig this 
iron bed of Procrujtes {as the Supreme Court 
was juftly called), punifhing them in damages 
to the amount of the property they decide upon. 
As fimilar aftions were brought againit the 
Englith Members of the Council, the whole 
Settlement took the alarm: they forefaw thas 
no integrity, no uprightnefs of decifion could 
form a protection, where any part of their pro- 
ceedings, which an Englifh attorney could call 
irregular, was to make them refponfible in 
their private fortunes for their public atts, 


Yet it muft be owned, the.reafonings of the 
Judges are ingeniops and planfible. “ All 
« aéts of authority, not warranted by law, are. 
“« illegal.—Satisfy us (fays the Chief Juttice) 

that 
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** that you proceed legally, and we fhall ad- 
*« mit your defence.’ Under this colourable 
argument, the Supreme Court proceeds in this 
indire&t mode of appeal. The fallacy lies in 
the word dal. The Supreme Court calls the 
proceedings of a Mahomedan Court legal, if 
they fquare with the maxims of Englith law ; 
if not, they are illegal, and punifhable in large 
damages. In the action againft the Cauzee and 
Muftees, we find Mr. Juftice Chambers gravely 
fugeeiting to the Chief Juftice a cafe from 
Brooxe’s AsripemMent*, to fhew that the 
Mahomedan lawyers had acted againft a tech- 
nical rule of Englith law, in pronouncing upon 
the merits of a caufe which the Gentlemen of 
the Council had delegated to them. The 
Council at Patna, it was faid, ought to have 
tried the caufe themfelves, and only have con- 
fuited the Cauzee and Muftees on points of 
Jaw. Here they delegated both the law and 
facts (that is, the whole caufe +), which they 
themfelves were delegated by the Governor 


* Brooke’s Abridgment, publifhed about the time of 
queen Elizabeth, 


+ It turned upon the forgery of a Perfian deed. This, 
though a queftion of fat, turns fo much upon a know- 
Jedge of the language, and the internal marks of authen- 
ticity or forgery, that the Council may be eafily defended 
for referring it to the Mabomedan lawyers, 
and 
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and Council to try. Delegatus non sis delegare 
poteftatem * 


Suppofing, however, that the Council pro~ 
ceeded irregularly, yet why punith the Cauzee 
and Muftees for acting under an order of re- 
ference which had been criminal in them to 

~kave declined! What a precious dilemma 
were thefe Mahomedans reduced to ! Had they 
refufed to try the caufe, they would have been 
fined by the Council at Patna. Do they ac- 
cept the reference? They are‘punithed by the 
Supreme Court at Calcutta ! 


Incidit in Scyllam qui-oult vitare Charybdin. 


By one or two of thefe decifions, the Supreme 
Court had well-nigh filenced all the rival Judi- 
catures in the interior parts of the provinces. 
I confider its jurifdiction, therefore, as in its 
zenith at this period,. which was about the be- 


* The Chief Juftice cited Rotle’s Abridgment.—‘* Juf- 
“tices in Eyre could not’make a Deputy by common 
«* Law, but now they may by Statute—So may fome 
‘* Stewards of Manors ; but then? fays the Chief Juftice, 
“« that is by prefcription.”—Di@ he expect the Cawaee 
and Mufiees to thew a prefcriptive right, or an Englifh 
A&t of Parliament, to warrant their proceedings! In fact, 
the maxim, that ‘* a judicial power cannot be delegated,” 
and the technical jargon of delegatus non poteft delegare, is 
not wniverfal even in the lew af England, as we fee from 
the Chief Juttice’s own quotations. 

4 ginning 
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gitning of the year 1779. ‘Thé natives, who 
were before amenable to the Country Courts, 
might now be expected to refort to the Su- 
prethe’ Court in great’ nunibers’; but the 
diftance from Calcutta, ‘the jaaentfe expence, 
their ignorance of Englith laws, its repugnatice 
to their own ‘ufages, and, above all; their ter- 
ror at the powet of a’Court ‘which iniprifoned 
theit native’ Judges, contributed to prevent 
the natural confequence’ of the Patna decifion 
from operating. w—To dam up the ftream of 
juftice in one channel, is the likelieit' way to 
make it flow more rapidly in another; but as 
« the reverfe of wrong” is not always * right,” 
fo the deftruction of the Country Courts does 
not’ appear to have increafed the bufinels of the 
Supreme Court, in chat degree that might have 
beén' expected.—The natives: remained for 
fome' time in a fate’ of anarchy’ and’ confufion ; 
without law *, and ‘without redrefs ! 


The Chief Juftice perceived he had gone 
too far, The odium and unpopularity of the 
judgment in the Fatha caufe was'too great ;' 
and’ accordingly’ we find, that, at the’ latcer 
end‘ of thé fatne year, when an action was 
broughe in the Supreme: Court, by a native. 


© Vide Minuté of: che Governor General, gth March 
17Bo. 
- againft 


( 73 ) 


againft the Provincial Council of Moorfhedebad, 
who conceived-himéelf injured by fome of their 
public acts, he refufed to inquire into the re- 
gularity or irregularity of their proceedings, 
and difmiffed the native with cofts*. This in 
fome meafure reftored the legal competency of 
the Councils, but it did not reftore the confi- 
dence of the people.—As the Gentlemen of the 
Patna Council had avowed their determination 
to appeal from the former decifion to the King 
in Council, the Chief Juftice began to be a 
little more cautious and temperate. 


It will not be fuppofed, that the proceed- 
ings of the Court, in the Patna Caufe, paffed 
with the perfect acquiefcence of the Governor 
and Council: on the contrary, they extended 
their protection to the Cauzee and Muftces in 
every poffible way that the law allowed. They 
bailed them pending the fuit ; they were at the 
whole expence of defending the action; and 
though they did not think themfelves authorifed 


* This cafe was fo replete with irregularity, on the 
part of the Provincial Council, that the Law-officers of 
the Company were unwilling to defend it,—Vide Cafe of 
Gora Chund Dutt v. Hofea and others. Opinion of the 
Advocate-General. Sele€t Committee’s Report, No. 4. 
General Appendix, 


iL to 
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to. pay theheavy* damages affeffed by the Court, 
they granted a liberal allowandé to the furviv- 
ing {ufferers in prifon, ‘and fetelec a penfion on 
the widow of the Cauzee + who died in his way 
to the Calcurta gaol, 


From this time, we find nothing very inter- 
efting in the hiftory of the Supreme Court till 
Odtober 1779, when the attempt to execute 
the procefs of the Court on one of the heredi- 
tary Zeminpars of Bengal excited a new com- 
motion, and kindled a-frefh flame, in which 
all the leffer fires were extinguifhed or loft. 


I have before mentioned that the Zrmin- 
DARS were a fpecies of tributary Lords, or 
great landholders, who were an{werable to the 


* The property which they decided upon, as Judas of 
the Patna Court, was made the meafure of damages aflelted 
againft{ them, as individuals, amounting to the fim of 
30,0001, fterling, nopart of which property ever catne td 
their hands. As thefe unfortunate men had no other in- 
come but their offices, the fentence was equivalent to per 
petual imprifonment.-. Such are the benefits the natives 
reap from trials without agury ! 


+ This man was-much refpeéted and beloved at Patna. 
He was appointed to the office of Cauzee in 17675 a time 
when Sir Elijah Impey as little expeGted to be Chief Juftice 
of Bengal, as the Cauzee did to be Chief Juftice.of Eng- 
land. 
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Company: for the: revenues or rents of their 
diftricts ; and that, except the fingle circum- 
flance of remitting’ their revenues * to the 
Company, they had no fort of connection with 
the Englifh government, language, or laws. 


No decifion had yet pofitively declared them 
amenable to the Supreme Court ; but I believe 
a common Ejectment had once been broughg, 
to obtain poffeffion of an antient Zemindary, 
which was wifely compromifed by the Gover- 
nor before any great alarm was excited. Ac- 
tions of other kinds had likewife been brought ; 
but it was generally for the purpofe of fqueez- 
ing a little money from the Zemindars, and 
then they were releafed: before the queftion was 
tried, 


This queftion, however, was ferioufly in- 
tended to be litigated, in the cafe of the Raab 
of Cofijurabt. A writ, for the large fum of 


* I obferved before, that one of thefe great Zemin- 
daries pays to the Company upwards of 220,000 1. a year 
(that is nearly five times as muth as the whole kingdom 
of Scotland pays towards the larfl-tax of Great Britain). 
‘Tt is 13,c00 fquare miles in extent, and is held by a 
Princefs, in her own right, called the Raaay of Raja- 
thahi. 


+ Vide a minute detail of this difpute in the Seleé& 
Committee’s Report, and Cofijurah Appendix. 


L2 3,000,000 
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3,000,006 of rupees *, was actually iffued out 
to arreft him at his palace, timely notice of 
which was given ¢ to the Governor and Coun- 
cil, and application made to protect the Ze- 
mindar,. who had abfconded. to avoid the dif- 
grace of an arreft. Being clearly of opinion 
that the Zemindar was not within the jurifdic- 
tion, the Governor and Council gave him not” 
tice to pay no regard to the writ.—The Court 
proceeded to enforce their procefs, by a writ of 
fequeftration; upon which the natives, who 
‘are devotedly attached to their Zeminpars, 
rofe in his defence, and infulted the Sheriff’s 
Officers.——A re-inforcement was held necef- 
fary by the Sheriff; and 86 men, armed 
with bludgeons, curlaffes, mufkets, &c. re- 
paired by his order to Coffijurah, entered the 
Rajah’s houfe or palace, broke open the wo- 
men’s apartments, which are ever held facred 
in that country, profaned his temple, and 
thruft the image of his worfhip into a bafker, 
and depofited it, with mixed lumber, under 
the feal of the Court f. 

The 


* 330,000 l, fterling. 
‘eet By the Company’s Collector at Midnapore. 
t ‘* Such ads are accounted inftances of the groffeft vi- 
‘* elation and facrilege, according to- the principles and 
«« perfuafions of the inhabitants of thofe provinces, and 
** have been never known to have been authorifed, with 
“© impunity, 
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The Governor and Council now thought it 
incumbent upon them to interfere, and put a 
ftop to thofe violences, by fending a military 
force to apprehend the Sheriff’s people ; and 
the whole 86 men were accordingly obliged ta 
capitulate, and were conducted by the victori- 
ous troops to Calcutta, as prifoners of war. 


What was the conduct of Sir Elijah 
Impey and his affociates on this occafion ?— 
Enraged at the refiftance fhewn to their writ, 
and the authority of the Court, we are told 
they immediately declared their refolution of 
inflicting exemplary punifhment .on a)j who 
were fufpected of being concerned in it, * With 
“an undiftinguifhing vengeance *” (fay the 
Governor and Council) “ they ordered attach- 
« ments to iffue againft the military Officer, 
«¢ whofe duty it was to execute the orders of 
« his fuperiors; on Mr. Naylor, the Com- 


‘* impunity, by the moft defpotic of their Mahomedan 
** Rulers.’— Petition of the Governor and Council to 
Parliament. 


* Thefe are ftrong expreflions.—A refpedtable Senator 
{2 Lawyer) obferved, that it was indecent language; a 
Court of Juftice, he faid, was incapable of being aétu- 
ated with fentiments of vengeance. his is true as a 
diG@um of law, but it is not true as a matter of fad. A 
Court of Juftice cannot feel perfonal refentment ; but I 
believe the Reader will be of opinion that its Judges can. 


“¢ pany’s 
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*« pany’s Attorney ; and on Mr. Swainfton, a 
<¢ Servant of the Company, whofe only offence 
«© feems to have been an unfortunate curiofity, 
«« which led him to be a fpettator of what the 
*© Court termed a refcue*.’? It appears to 
have been thought too bold an effort to attack 
the Governor and Council at once ; the Judges 
were therefore contert, for the prefent, to hur]. 
the thunders of the law upon the Inftruments 
or Agents they had employed. This was an- 
fwering the fame end; and knowing that the 
Council could no more aét without agents, 
than a man can run without his feet, or fight 
without hands, they were refolved to deter 
others, by the feverity of their proceedings, 
from affifting upon the like occafions. 


As Mr. Naylor was an attorney of the Court, 
he feems naturally to have.fallen within the feope 
of their vengeance; bur the attempt to punith 
an Officer of the army, for obeying a military 
command, was indeed a wild and frantic at- 
tempt, efpecially confidering the reprefenta- 
tions the Chief Jaftice himfelf makes of the 
contumacious fpirit of the Company’s army in 
Bengal, in that moft malignant letter of his to 
the Secretary of State, in March 1779, on the 


* Petition to Parliament. 


conduc 
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condu& and difpofition of the Britith Sub- 
jects. Sele&t Comm. Rep. 


Mr. Naylor was thrown into prifon, and 
ordered to anfwer to Interrogatories for a 
conternpt of the Court. This unfortunate 
man was at that time ia an infirm ftate of 
frealth ; and the agitation of his mind, the un- 
healthy fituation of the gaol, and the terrors 
of the Court concurring, proved fatal to his 
conftitution *; he died foon after his releafe. 

The 


* Mr. Naylor appears to have been a young man of 
abilities. He juftly obferves, upon this mode of proteed- 
ing upon interrogatoties, that ‘* if there exilts a cafe, in 
‘© which the proceedings of a Court of Juftice thould be 
‘* peculiarly temperate and forbearing, it is in that of an 
*¢ Attachment fora fuppefed contempt of its anthority ; ax 
© by one of thofe defects, which are common to all inii- 
*« tations, in that procefs the meafure of punifhment re- 
‘© raains in thofe hands, from which a difpenfation of its 
wholly difpaffionate, can hardly be expetted : it par- 
takes, befides, too ftrongly of that exercife of inqui- 
fitional powers, which has ‘been long banithed from cur 
Courts ; and though the dread of ingovation has fill left 
this mark of defpotifm upon our daw, the Judges of later 
** times have exercifed it with lenigy and caution.” Se- 
let Committee’s Report, Coffijurah Appendix, No. 21. 
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After thefe juft and fpirited fentiments, it is hardly ne- 
ceflary to fubjoin the authority of Lord Coke, in his ce- 
lebrated comment upon the following lines of Virgil : 

«© Gnoflius hee Rhadamanthu: habet duriffima regna 

* Caftigatque, aadieque dolos, fubigitque, fateri.” 

“ Firk 


{ 8 ) 


—The Chief Juftice intimated, that, in a re- 
cent cafe * of contempt in England, a man 
had been confined two years, for refuling to 
anfwer to interrogatories.—Such a length of 
confinement, the Governor and Council ob- 
ferve, or even a durance of two months in that 
unwholefome climate, and in the foul air of a 
Calcutta gaol, would be equal to a direct fer 
tence of death }. 


The Chief Juftice, indeed, ‘* appears to 
“© have loft all temper t on this occafion.” In 
-excule for him, it may be faid, that this was 
the,only way in which he could vindicate the 
authority of the Court and the laws. If this 
were the only way, he certainly wanted not fpi- 


“© Firft, fayshe, he punifheth, and then he heareth, and laftly 
“* compelleth to confefs ; and makes and marrs laws at his 
«© pleafure.” Thefe, he obferves in the quaint language 
of his time, are *¢ the damnable and damned proceedings 
“*© of hell.”--Lord Coke was a better Lawyer than a Cri- 
tic. Vide the Commentators on this paflage of Virgil. 


* Alluding, it is fuppofed, to the cafe of Mr. Bingley, 
who faid he would nbver anfwer unleft he was put to the tor- 
ture. The Court of King’s Bench at laft let him go with- 
out an{wering. ‘ 


+ Sele Committec’s Report, Coffijurah Appendix, 
No. 23. 


t The expreffion of Mr. Rous (flanding Council to the 
Company), in his Report to the Court of Directors. Se- 
lect Committee’s Report, (General Appendix. 

rit 
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rit.co tread in it; for we find him, in the fol- 
lowing declaration, throwing defiance at the 
Governor and Council. ‘ Whatever may be 
«¢ their reafons” (fays he), ** and however ad- 
«¢ yifed to carry them into execution, I take 
s* this firft opportunity to declare, that no ter- 
*¢ ror of power fhall in the leaft intimidate me, 
‘© from granting attachments againft any perfons 
‘© who hall difobey the procefs of the Court. It 
*€ is in the power of the Governor General 
‘© and Council to prevent their execution ; 
* but I mean to fling the utmoft refponfibility 
** upon thofe who fupport thefe ideas. I will 
«* not fhrink from my purpofe. 1 have no au- 
«* thority to command troops; but I can put 
s¢ thofe who do command them into a fitua- 
*¢ tion to anfwer to his Majefty for the con- 
*€ tempt of-his Authority *.’’ And in another 
ftage of the fame proceeding, he declares, he 
never will fubiit to have his power controuled. 
by any authority in that country, and much 
Jefs by the Governor and Council, ‘* We are 
«© no politicians” (fays he); “ I have feldom 
«© known lawyers good onts.” [Some of his 
friends, high in the law, jin England, will no 
doubt thank him for this intimation]. ‘ We 
«¢ have but one line to direct our conduct by ; 
© and that is the Charter.”’ And he then 


“a 


© Sele& Committee’s Report, 
bri¢By 
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briefly infifts on the qualities of an upright 
and independent Judge, and concludes with 
the following fpirited (though rather hacknied) 
quotation from Horace. 


& Juftum et tenacem propofiti virum, 
*¢ Non civium ardor prava jubentium, 
«© Non vultus inftantis tyranni* 

“© Mente quatit folida, 


As it does not appear that the Chief Jultice 
favoured his hearers, whether Englifh, Maho- 
medan, or Gentoo, with a tranflation of thefe 
well quoted lines from Horace, I fhail fupply 
this defect, in part, by prefenting the Englifh 
Reader with Mr. Addifon’s fpirited verfion. 


The man refolv’d, and fteady ro his truft, 
Inflexible to ill, and obftinately juft, | 
_ May the rude rabble’s infolence defpife, 

Their fenfelefs clamours and tumultuous cries! 
The tyrant’s fiercenefs he beguiles, 
And the ftern brow and the harfh voice ates, | 
And with fuperior greatnefs {miles t. 

It 


* Meaning the Governor General. Qu.? 


$+ Comparing the paffage, in which the Chief Juffice 
fays, “* I will not fhrink from my purpofe ; I have no,au- 
** thority to command troops; but I can put thofe who 
«¢ do command them intoa fituation, &c.”? with the pre- 
ceding 
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It is impofMible not to admire the fpiric and 
magnanimity of this great Chief Juftice, or to 
refrain from exprefling one’s regret that he did 
not live in thofe early times, when the queftion 
of Suip-mMongy, and other great political 
queftions were agitated in this country, and in 
which a portion of his independent fpirit, upon 
the Englifh Bench, would have been more 
ufeful (and more applauded too!) than it has 
probably been at Calcutta. 


In this ftate of collifion remained the two 
great co-ordinate powers of our Government 
in the Eaft. Mr. Haftings at the head of 
the Council, and Sir Eljah Impey at the 
head of the Court, like the two Roman 
Chiefs, one difdaining any equal, and the 
other any fuperior.—Nor were the inhabit- 
ants, native and Britifh, uninterefted* fpec- 


ceding lines of Horace, perhaps the following may be 
thought a clofer tranflation than even Mr, Addifon’s, 


The J-pce refolv’d, and fteady to his caufe, 

Who wields the thunder of the Britith laws ; 

Unthaken hears the fuffering Indian’ s cries, 

Mocks th’ embattled troops, and H-sr—s’ threats deftes. 


* See a lively account of the general difguft, excited by 
the condua of the Judges, in alate pamphlet, intitled, 
“© An Extra of an Original Letter from Calcutta.” 
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tators of the conteft:—-Their paffions were 
warmly: engaged ; while the Chief Juftice, on 
the one-hand, with his Latin and his law, his 
attachments and his fequeftrations; and. the 
Governor and Council, on the other, with the 


fword half unfheathed, were marfhalled in 
hoftile array. 


In March 1780, each fide tranfmitted 
ftrong reprefentations to England, of the 
rife and progrefs of thefe difputes: the Chief 
Juftice to the Secretary of State; the Go- 
vernor and Council to the Court of Direc 
tors, The Governor and Council inclofed a 
petition to Parliament, praying a Bill of In- 
demnity, for refifting, by open force, the or- 
dinary courfe of juftice (no light offence in the 
eye of the law, and perhaps amounting in 
ftrictnefs to high treafon).; and Sir EKhjah 
Impey, on the other hand, calling for repara- 
tion at the hands of his Majefty’s Minifters, 
for the violence offered to the King’s Laws, 
Authority, and Government; and at the fame 
time tranfmitting «the Memorial (already al- 
luded to) from the’ attornies of the Supreme 
Court, reprefenting the alarming decline of 


* Like feparate ftreams, cach recurring to the fozntain 
of its authority. 


bufinefs 
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bufinefs. in confequence of the procecdings of 
the Council. 


Tt does not appear that either party had can- 
dour enough to communicate their charges to 
each other, previous to tranfimitting them to 
England. The difpatches of both, however, 
appear printed in the Sele¢t Committee’s Re- 
port; and the Reader, if he chufes to compare 
them, will find himfelf not a litle ftaggered 
by the boldnefs of affertion, and the impofing 
ftrength of argument on each fide. I do not 
fay he will be © at a lofs’’ (as Hobbes faid of 
the controverfy between Salinafius and Milton) 
*¢ to decide whofe Janguage * is beft, and 

*¢ whofe 


* I believe, in point of elegance of language, if this 
were a matter of any importance, the fcale turns in favour 
of the Governor and Council ; though the latter (remem- 
bering whom they write to) do not deal quite {9 mach in 
Latin as the Chief Juftice.—The following paflage, among 
many, in the Letters of the Governor and Council on this 
affair, appears to me to be written in a manly and vigorous 
ftyle :—** We have to lament, thatfn few, if any inftances, 
the Judges have appeared folicitous to adapt the practice 
to the place; or feem aware of the confideration, that, 
though under an ancient, well-eftablithed conititution, 
which has advanced to perfection through the wifdom and 
experience of ages, the laws will execute themfelves, and 
the flreatn of public juftice find its channel, yet in a fitu. 
ation fuch as they a& in, cafes mult often occur, to which, 

if 
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« whofe arguments are wortt ;"—nor perhaps 
will it be quite fair to believe all the ill they 
fay of each other, or to reject all the handfome 
things they fay of themfelves. 


By what ftrange revolution it happened, that 
all thefe ftrifes and animofities were fuddenly 
compofed at Calcutta, and, whilft the fubject 
was under the anxious deliberation of Par- 
liament, an union was in the mean time 
effected, more extraordinary than the former 
rupture, now remains to be explained. 





We have already feen the Country Courts of 
Judicature proftrate at the feet of the Supreme 
Court ; we have feen the Officers of Govern 
snent embarraffed in the colleGtions of the Re- 
venue; the Zeminpars attempted to be drawn 


if chey attempt to apply the ri provifions of a foreign 
law, no force or management can regulate its courfe. 


« We are not ignoran! upon what anequal terms we en- 
counter, in this mattef, the fuperior learning of the 
Judges. _ Guided, however, in common with them, by 
the light of reafon,—and inftrudted, in fome degree, by 
the very contefts in which we have been ocealionally en~ 
gaged with the Court ; with all humility,” &c. &c. Seleét 
Committee’s. Report, General Appendix. 

within 
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within the pale of the Britith laws; the Attor- 
ney to the Company imprifoned for refitting 
this attempt; and threats of fimilar treatment 
denounced againft all perfons who might obey 
the orders of the Governor and Council in the 
like predicament. 


Befides the proceedings againft Mr. Naylor, 
we are informed, by the Governor and Coun- 
cil, that the perfon who fued out the original 
procefs againft the Rajah of Coffijurah, was 
inftigated (as they firmly believe by the Court 
itfelf) to bring an action againft the Governor 
and Council, whofe refiftance had prevented 
his proceeding in a due courle of law. 


The Governor and Council, on being ferved 
with the fummons by the names of Warren 
Haftings, Edward Wheler, &c. (that is ta 
fay, as individuals), and couceiving it to 
be for aéts done in their public. capacity, 
which, under the Act of Parliament, they ap- 
prehended were not cognizable by the Su- 
preme Court, refufed to appear thereto, or to 
defend the. fuit; and further declared, by a 
folemn Memorial, which they ordered to be 
delivered in full Court, that they would nor 
be acceffory, by any act or admiflion of their 
own, to that ftate of degradation to which the 

Supreine 
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Supreme Coutt of Judicature endeavoured to 


reduce the Government *. 
On 


* This Memorial contains the following paragraph; 
Suppofing” (fay the Governor and Council) < their 
prefent claim to the exemption they contend for, fhould 
appear to the Court not to be founded in ftri& legal 
right, ftill the Governor General and Council think’ 
themfelves entitled to expeé, from the prudence and 
moderation of the Judges, and from the intereft they 
hold in the general welfare and fecurity of the Britifh 
Empire in India, that they will not permit fuch a quef- 
tion to be agitated here, but that they will agree to 
fufpend all proceedings whatfoever that may have rela~ 
tion to it, and fuffer the general queftion to be referred 
home, as the Governor General and Council are de- 
firous it fhould be, to the determination of a higher Ju- 
rifdi€tion, or until the fenfe of the Legiflature can be 
taken upon it; andthe Governor General and Council 
«© declare themfelves ready to accede to any mode which 
«« the Judges may think fit to propofe, whether tor the 
immediate accommodation of the prefent unfortunate 
difference, or for a reference of it to Parliament, pro- 
vided that, in the mean time, all proceedings in this 
«© matter be fufpended in the Supreme Court.” Sele& 
Committee’s Report, Coffijurah A ppéndix, No. 24. 
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One would naturally think, in this cold climate (where 
our animal fpirite are not fablimated by fo near an ap- 
proach to the fun), that this compromife might have been 
accepted by the Supreme Court, without any lofs of its 
dignity.—No fuch thing! for we find the Chief Juftice, 
jn his fetter to Lord Weymouth, takes notice of this Me- 
morial in the following fingular terms :—‘* Yefterday the 
« junior Council for the Company (for Mr. Newman, the 

‘© fenior, 
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On this unexampled footing refted the inter- 


nal affairs of Bengal, in the Spring of the 
year 


‘© fenior, having difapproved of the proceeding of the 
*« Governor General and Council at Coffijurah, had 
refufed to aétas their Advocate in any part of the 
* bufinefs), offered to the Court a paper, containing cer- 
‘© tain Refolutions of the-Governor General and Council. 
“© and moved that it fhould be read.” 


* On its being read, the Court, confidering it to be a 
‘* clear contempt of his Majefty’s Law and of his Court, or- 
«© dered it to be recorded ; but, as it was in the cafe of 
«© the Governor General and Countil, did no other aé&t in 
“© confequence of it!’? Select Committee’s Report, Cof- 
fijurah Appendix, No. 5. 


a 
a 
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What raifes our furprize here, is, that this very fame 
Chief Juftice, in a variance of infinitely lefa confequence, 
that happened in the year 1775, ufes the moft moderate 
and healing expreflions. Addrefling himfelf by letter to 
the Court of Dirediors, he fays, “ I fear greater alarm 
‘© may be taken in England, from the apprehenfion of the 
** confequences of a variance between the Governor Ge- 
neral.and Council and the Court of Juftice, than from 
the original matter of complaint, which in fad hath 
nothing of importance in it. Iam fo well convinced of 
the detriment which a variance would be of to the in- 
tereft of the nation and the Company, that I will un- 
dertake that the Judges fhall npw, and will upon all 
occafions, att with the greateitymoderation, and make 
fuch neceflary and reafonable conceffions, at the fame 
time enforcing the authority of the Court, to the Go- 
*¢ vernor General and Council, that the State fhall nei- 
ther incur fcandal nor prejudice.”* General Appendix, 
No. 5. ; 
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year 1780, The fufety of the country ftood 
“© trembling on the edge of law,” while the 
{word of State and the {word of Juitice were 
every moment ready to clafh.—In the mean 
time it was uncertain whether any, and what 
attention, would be paid to the fubje& in Eng~ 
Jand.—Three long years of diffenfion and re- 
ciprocal accufation had paffed, fince the Court, 
of Directors folicited the interference of Go- 
vernment to fettle thefe difputes. No Bill had 
been brought in, no conciliatory meafures pro- 
pofed. 


It appears that the Chief Juftice, from the 
wholé tenor of his conduct on the Bench, as 
well as of his letters to Europe, thought him- 
felf very fecure of fupport ar home; and, in- 
deed, as the Court of Judicature had been fent 
out with the affent of a great majority of beth 
Houfes of Parliament, there feems to have 
been fome grounds for his confidence. In his 
difputes with the Britith fubjeéts, he fuffered 
this confidence (to give if the beft name) fo far 


Such is the language of Sir Elijah Impey in the year 
1775, when he was yet young in office, and new to the 
Settlement. The variance of 1775 was between the Court 
and the majority of the Councilonly, In1780, when the 
diffenfion is between the Court and an wsanixous Council, 
we find the preceding ¢ overture of the Governor and Coun- 
cil treated as a CLEAR CONTEMPT: of the Court ! 


to 
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to rife above all decency and propriety, as to 
tell them publicly that he fhould take care 
« to tranfmit his own accounts of the Court’s 
*« proceedings to England, and fhould make 
«¢ applications where they would be attended 
*¢ go;” and in a private letter he addreffed 
to Mr. Haftings (for whom he always had 
a real friendthip), foon after the affair at Coffi- 
jurah, we have the following expreffions : 
«© When I fat down to write my letters for 
“ Europe, I found myfelf fo embarraffed that 
«¢ T refolved not to proceed till I had another 
“ opportunity of converfing with you on the 
© fubjeét of Coffijurah.’—And in another 
part he fays, “ Indeed, my friend, the em- 
«© barraffment you have laid me under is the 
«© preateft I have ever felt, and believe me I 
« fhould feel none were you not my friend *.” 
—The import is certain; he imagined the 
Miniftry would infalibly fupport him, and he 
was only afraid of implicating Mr. Haftings in 
the vengeance he was, calling down on the reft 
of his opponents. This is the moft favourable 
point of view in which I,have been able to 
fee Sir Elijah _Impey’s character; and as pri- 
vate friendfhip is in every ftate of life a vir- 
tue we ought to refpect, I fhall not detract 
from its merit. 


a 


* General Appendix, No. 33. 
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It isa matter of doubt (not indeed of any 
gteat importance), whether the intercourfe of 
private life was ever fufpended between thefe 
two Gentlemen during the height of their pub- 
lic diffenfions ; though it is certain the whole 
proceedings in the Coffijurah difpute were con- 
duéted with a perfect unanimity at the Coun- 
cil-board; ‘‘ az unanimity” (they obferve) 
‘© not very ufual with them;” and Mr. Francis 
afferts, that the Governor often expreffed the 
higheft difguft and diffatisfa@tion at the violent 
proceedings of the Supreme Court. 


However, the perfonal friendfhip between 
the Cnief Juftice and the Governor was always 
known; for amidft the fulminations of Sir Eli- 
jah Impey’s eloquence in Mr. Naylor’s affair, 
the Chief Juftice, fpeaking in open Court of 
fome converfations he had with the Governor, 
fays, “ I told him, the extremities I fhould be 
«¢ driven to, if it became neceffary, would be 
«© moft painful to me.—Gentlemen may fmile, 
«and think | was not in earnéft :—but I told 
*¢ him true; and-no one has undergone more 
«© pain than I have, now matters have been 
«© driven to extremity.” 


I confefs I fhould have been one of the Gen- 
tlemen who were ‘ guilty of fmiling,” had I 
been prefent in Court; little fufpecting, how- 
ever, that a compromife Was fo near at hand 
between thefe contending Chiefs as it really 

was: 
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was :——but it feems the old adage is ftill true, 
Amantium ire, amoris redintegratio. ‘The Chief 
Juftice might, for aught I know, have had it 
in contemplation, aT THAT VERY MOMENT, to 
‘accept the office of Judge of the Supper 
Apautut, which was foon afterwards conferred 
upon him, by the Governor and Council, with 
a falary of 80001]. a year. 


I fhall endeavour to explain the nature of 
this extraordinary appointment as concifely as 
pofible, together with the real and oftenfible 
caufes of beftowing it upon the Chief Juftice. 


For this purpofe it will be neceffary to refer 
to, what has been already ftated, of the Con- 
ftitution of the Provincial Courts of Judica- 
ture. I took notice that an appeal lay from 
their decifions to the Governor and Council at 
Calcutta * ; who, fitting in the exercife of this 
appellate Jurifdiion, were called the Court of 
Sudder Adaulut (or fuperior Court of Juftice), 
and had a fuperintending Power to make rules 
and orders for the good gbvernment ofall the 
inferior Courts. After the decifion of the Patna 
Causs, the Governor and Council, either 
ftruck with the loud cenfures the Chief Juftice 
fo liberally beftowed on the informality, and 


* In the fame mand as an appeal to the King in 
Council is referved in the different Conttitutions of our 
Plantation Governments, 

; want 
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want of regularity in the proceedings of thefe 
Provincial Courts, as-well as with his ftrong in- 
finuations of their corruption and abufe *, or, 
more probably, defirous to reftore confidence 
to thofe who prelided, and to the fuitors who 
reforted thither for redrefst, framed a new 
fet of Regulations; in which the line be- 
tween the Member of the Council who pre- 
fided in the adminiftration of juftice, and the 
reft of the Council who formed the Board of 
Revenue, was endeavoured to be more clearly 
drawn than had before been done. This, lke 
all other innovations, was attended with fome 
dificalties. The diferent parts of the new 
fyftem did not perfectly harmonize; and nearly 
the fame difputes, on a fmaller fcale, broke 
out between them, as exilted in the larger fyf- 

* In the adtion againft the unfortunate Cauzee and 
MMuftees, the Select Committee take notice, that ‘* there 
* was no proof whatever of peculation or corruption :” 
but the charges were confined ‘* to their having aéted 
* without a fafficient legal authority ; to irregularity ir 
“© their proceedings, to their having pronounced an erro- 
«© neous judgment, &c.”? Select Committe’s Report, 
page 8. If the Cauzee had fat in judgment upon the 
Chicf Fuftice (inftead oft the latter fitting in jadgment on 
the Cauzee), we may fappofe it would not have been dif. 
ficult to have found flaws in Sis proceedings. Who drew 
the Lion vanguifeed ? 

+ The native fuing for his rights, and taking poffefion 
of his property, undena dectee of thofe Courts, ‘is after- 


wards fued in the Supreme a, and deemed an accef- 
fary to the trefpafs, if he is unablé to defend the regularity 


of the Court’s proceedings, 
‘tem 
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tem at Calcutta, between the Supreme Court 
and the Governor and Council. If thefe dif- 
putes had come to any head, there was every 
reafon to expect the Judges of the Supreme 
Court. would have ftepped in, to increafe, ra- 
ther than to prevent, the confufion. 


The Court of Supprr Apavutut, or Court 
of Appeal, however juft and neceffary it 
might appear in theory, was in‘ fact never 
called into life and energy fince the arrival of 
the new Judges at Calcutta. The fear of a 
collition between the two Jurifdictions had hi- 
therto occafioned its fufpenfion or ination. 
In 1775, a correfpondence refpecting this very 
Court paffed between the Council and the 
Judges, in which the latter admit the right of 
the Governor and Council to receive appeals: 
and that their decrees were not liable to be ex- 
amined in any cafe wherein the Provincial 
Courts had a egal jurifdiction.—The Council 
thinking this an equivocal anfwer (as the Su- 
preme Court referved to itfelf the right of de- 
claring where it was legal and where | it was il. 
legal), never exercifed the “funétions of this 
Court. 


After having lain in a quiefcent ftate for fo 
long atime, it was now likely to be awakened 
into exertion, in confequepce of the difputes 
occafioned by thofgfubfidiary regulations, jut 
mentioned, for afcertaining the limits between 

q the 
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the Provincial Courts of Juftice and Boards of 
Revenue, Thefe difputes- took their ‘rife in 
one of the largeft provinces (thar of Patna, 
the old fource and fcene of contention) ; and 
all the parties were actually fummoned to Cal 
cutta, to await the final fettlement of the Go~ 
vernor and Council. 


The fubje&t was, no doubt, attended with 
difficulties. The fame jealous rival, the Su- 
preme Court, was at hand, and ready to receive, 
with open arms, the unfuccefsful complainant, 
which ever fide fhould prevail, Such preg- 
nant germs of difcord could not fail of gather- 
ing ftfength to blow, in an atmofphere heated 
by the breath of fo many lawyers. 


The Governor appears to have fhrunk from 
the impending tafk, which, to ufe his own words, 
© required fo much attention to thefe Courts in 
© the infancy of their eftablifhment, that they 
© might neither prevent the purpofes, nor ex- 
© ceed the limits, of their‘jurifdiction, nor fuffer 
* incroachments wpon it. 


© To effect thefe points’ (fays he) would re- 

© quire fuch a laborious, and almoft unremitted 
« application, that, however urgent or im- 
« portant they may appear, I fhould dread to 
« bring them before the confultation. of . the 
« Board, unlefs I could propofe fome expedient 
© for 
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€ for that end, that thould not add to the 
* weight of bufinefs with whieh it is already 
* overcharged.’ 


I believe the public. will be of opinion, that 
the meafure the Governor propofed was a very 
extraordinary Expedient, and, like one of thofe’ 
dangerous remedies which a-Phyfician offers to 
his alrnoft exhaufted patient, under‘a tremen- 
dous alternative, © either ‘to kill-or cure!" 
Tt was no lefs than for the Governor.and Coun- 
cil to diveft themfelves of their old confticu- 
tional authority, as a Court of Appeal, and in 
their ftead to place the Chief Juftice himfelf, 
the great original and caufe of all the mitchiefa 
they complained of ; the chief actor in the for- 
mer contentions ; and art and part in all thofe 
violent proceedings againft the Provincial 
Courts of Judicature *, 


* Tet feems to be a favourite political maxim of the pre- 
fent day, and has even found its way into a certaia great 
Houfe, : “« that the fame-perfons who have brought 2 
“* country into. difficulties and embarraflments, are the 
“« fitteft to extricate them again. * On this maxim, the 
Chief Juftice appears to have begn the fitteit perfon to fe- 
le& for-this high office ; as beit able, ‘in the charadter of 
Judge of the Suppzre Apauxut, to retrieve the mifé 
chiefs produced by his condud in the Surrems Court 5, 
to adminifter at once the poifon and the antidote; and, 
like the fabulous {pear of Achilles, to heal the wounds he 
hitmfelf had made. 
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In.the fhate of things at Calcutta, already 
defcribed iA. -vall majority of she Britihh in- 
habitants in thofe provinces, having actually 
made themfelves parties againft the Chief Juf- 
tict and the other Judges; in a petition tien 
pending before Parliament; the Governor and 
Gouncil ftanding in: a fimilar, or indeed ia a 
much wor predicament, in confequence of theit 
open reGifgance to the procefs. of the Court; the 
Judgescontinuing firmtotheir former principles 
of adtton, and the Chief Juftice, im particular, 
like-anocher Jupiter Tonans, hurling his thunder- 
bolts-at the devored heads of his opponents ;—~ 
in this: ftate of things ic will require very few 
words‘to prove, that fuch an appointment was 
not likely to be very popular at Calcutta. 
Mr. Haftings honeftly confeffes, “ he was 
* aware, the choice he had made for fo im- 
«« portant an office, and one which mutt mi- 
« nutely and narrowly overlook every rank of 
* the Civil Service, would fubject him to 
much popular prejudice ; as its real ten 
* dency would be- mifurderftood by many, 
&e mifreprefented by more, and perhaps 
« dreaded by a few.” I fhall be glad to know 
By «whom: fuch powers, in fuch hands, would 
not be ‘dreaded !-Almoft: all the Civil Servants, 
whd ptefided in’ thofe Provincial Councils, 
were {as hes been jul fated) at that moment 
parties againft the Chief Juftice, ima Petition 
* to 





ro Parliament, and on that account, as. well as 
for the part. they had taken in other tranface 
tions, were obnoxious fo his refentment. - I 
believe it will be. hardly {aid, that the miferable 
Cauzees and. Muftees were likely:to.,rejoice at 
this appointment .and controul éver them. It 
requires. indeed: all Mr. Haftings’s abilities. te 
reconcile us to this meafure. Let.us hear his 
reafons for the appointment, and. (as he ap+ 
peals to. the rectitude of his qwa. intentions) 
they have a right to the moft fayourable.con= 
ftruction.—* The want of legal powers, except 
$ fuch. as are implied in very doubtful. con+ 
* ftructions of the At of Parliamient, aid the 
* hazards to which the Superiors of the De- 
wanny Courts are expofed, in their own pere 
fons, from the exercife of their functions, 
has been the principal caufe of this remiffnefs, 
and equally of the difregard which has been 
in many inftances fhewn to their authority. 
They will be now enabled to a& with confi- 
dence ; nor will any man Dare: to. conteft 
their right of ating, when their proceedings 
are held under the fanétion and immediate 
patronage. of the firft Metber of the Supreme 
Ceurt, and with his participation im the in+ 
ftances‘of fuch as are brought in appeal be- 
fore him, and. regulated. by his inftruGions, 
They very. much- require ‘an inftructor 5 and 
noone will doubt the fuperigr qualifications 
of the Chief Juftice for fuch a duty. 
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€ It will bea means of leffening the diftance 


between the Board and the Supreme Court, 
which has perhaps been more thanthe unde- 
fined powers affumed to each, the caufe of the 
want of that accomMopaTine temper, which 
ought to have influenced their intercourfe 
with each other. The contefts in which we 
have been unfortunately engaged with the 
Court, bore at one time fo alarming a ten- 
dency, that I believe every Member. of the 
Board. foreboded the moft dangerous confe- 
quences to the peace. and refources. of this 
Government from them. They are at pre- 
fentecompofed; but we. cannot be certain 
that the.calm will laft beyond the actual va- 
cation, fince the fame grounds and materials 
of difunion fubGift, and the revival of it at 
a time like this, added to our other troubles, 


might, if carried to extremities, prove fatal. 


© The propofition which I have fubmitted to 
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the Board may, nor have I dqubt that it will, 


prove an infirymest of conciliation with the 


Court sand it will preclude the neceffity of 


its afuming 4 jurifdjgtion over perfons, ex- 


sempted by: our. conftruétion of the AG of 


Parliament from de... It will facdigate. and 
give. vigour to the’ courfe of juftice ; it will 


Jeffen the carts of the Board,’ and added to 
{ pheir leifure for, occupations more urgent, 


and better fuited to the; genius and principles 


‘ef Government. Nor will it be any acceffion 


€ to 
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to the power of the Court, where that portion 
of authority, which is propofed to be given, 
*.is given only to. a fingle man of the Court, 
and may be revoked whenever the Board fhall 
think proper to refume it.” 


& 
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After reading thefe Minutes of the. Governor 
General, with all the attention I am mafter of, 
they feem to me to refolve themfelves into a 
plain and direét confeffion, that he was already 
too much embarraffed, by the proceedings of 
the Supreme Court, to rifque any further con- 
tentions; that he was fairly obliged to yield 
the victory, and to own to the Chief Jz tice in 
the face of natives and Europeans, 


«« Vicifti, et vittum tendere palmas 
« Videre Aufonii :—— 
“ Ulterids ne tende odiis *,”” 


In what other light can we poffibly regard 
his obfervation, that no man ** will parE to 
© attack the proceedings of the Provincial 
“Courts, when held undér the fandion and 
“« patronage of the. Chief Juftice ;”—that this 


* When a Chief Juflice, to approve’ his independent 
Spirit to the natives of India, cites an Ode of Horacz, J 
hope it will not be thought below the ambition of a Pam. 
phleteer ¢ to cpnvince his Readers shat bealfs can quote Latin. 


Tf the Writer thould ‘hence i incur the charge of pedantry 
(a charge he would willingly efcape} he commits himfelf 
wo thé Public with the foregoing apology. 

6 _- appointment 
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appointment will defen the diftauce between the 
Board and the Supreme Gourt ;—and that it 
will preclude the peceffty of its asseminc a ju- 
rifdiction. over perfons exempted ffom it by 
Parliament. This Jaft argument is indeed one 
of thofe felf-evident propofitions, which our 
newfpaper critics have lately ftiled Trui/ms. 

“ It will preclude the neceffity of the Court’s : 
“ affuming a -Jurifdi€tion 3? How? By giv- 
ing in exprefs words that jurifdidtion over the 
Provincial Councils, which for the laft fix years 
the Court had been uniformly ftruggling to 
ufurp,.and the Council as uniformly ftroggling 
to with-hold from them, 


Profeffing to eontine myfelf to the conduct 
of his Majefty’s Judges, I fhall not con- 
cern myfelf with enquiring into the motives 
of the Governor and Council, any farther 
than as they appear on the face of their pub- 
lic proceedings. If there are thofe who think 
that, in the whole’ of this tranfaction, they 
difcern the traces of «a Joss, manifeftly 
founded on mutsal convenience and pers 
fonal accommodati nt apprehend this will 
hardly be urged as a vindication of the Chief 
Jultice: If, on the other hand, the advocates 
for Mr. Haftings fucceed ‘in. convincing thé 
world, that it was a wife and falutary meafure to 
conciliate the Chief Juftice to the Service of 
the State by a lucrative poft, rather than pro- 
voke him to its ruin by maintaining the con- 
tention; I think this will prove as indifferent a 

ground 
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ground of defence for the latter, whofe.violert 
and precipitate conduét bad made fo humiliat. 
ing an expedient on the part of the Governer; 
an act of political neceffity. No law or precept 
enjoins 4.Governor to continue in a ftate of re- 
fiftance to the authority of the laws, becaufe he 
has once refifted, or to expofe * his forrune and 
his peace of mind to the incurfions of an hoftile 
court of judicature, and his friends to imprifon- 
ment, and poffibly. to death (as in the cafe of 
Mr. Naylor), on the precarious chance of re~ 
ceiving an annual bill of indemairy from the 
Parliament of-Great Britain ;-when he had it in 
his own power to gain the Chief Juttice to ‘his 
fide, or (taking it in the. moft odious fenft) to 
make him an accomplice in the tranfaction. 


If we may believe the fuggeftions of a late 
writer, the only weapons that are ever likely 
to prove fuccefsful with the Judges, are 
thofe which the Governor actually empleyed, 
namely, ‘© lucrative contraéts to do nothing, 
<< or finecure offices with large {alaries, revoc- 


® There is 2 claafe in the Regulating AG which exe 
empts the perfons of the Goverhor ‘and Council in all 
cafes except Treafon and felony. Bat though their perfins 
are prote&ed in civil cafes, their property is liable? and, if 
refifting the procefs of a Court of Law by an armed force, 
be (as it may be prefumed, to be} confrudtive treafon. with- 
in, the clanfe of “ levying war again the King,” (Stat, 
Raw. 111), the fitwation of the Governor and Council was 

alaisiing indeod {~ 
or able 


able atthe pleafure of the Governor and 
«© Councilt ;” *:on this footing it may be 
*.prefumed (fays he) the Council would have 
£'no reafon to complain of any want of pli- 
© ancy and complaifance in the Judges. Here 
the matter will probably end, if the Court 
be continued on the prefent plan: and it is 
better it fhould-end fo, thanthat the King’s 
Court of Juftice thould be avowedly refifted,. 
or the conteft between the Court and the 
‘Council continued. If the Judges are per- 
mitted to difturb and diftrefs the Govern- 
ment at their pleafure, there is no-other re- 
medy... The company muft pay them in one 
fhape or other, firft, a great falary for doing 
mifchief; fecondly, as much for not doing 
© it; and then the queftion will be, for what 
© purpofe fhould fo many lawyers be quartered 
© on the-Company?’ He afterwards gives a 
fhort account of the appointment of Elijah 
Impey to his new office with a falary of 8cool. 
a year, and adds, * The perfonal policy of the 
© meafure is not to be difputed. If there be 
* other objections {to it, Mr. Haftings may 
€ plead neceffity, ta which they who continue, 
¢ him in the government, fhould not reduce, 
*-him.’. 


Cr ee ee ee ee ey 


As the common motives of Policy are not al- 
ways to be exacted tothe ftridt ftandard of Mora- 
+ Extraé of an original Letter from Calcutta, Printed . 


for Debrett, in Piccadilly, 1782. ; 
lity, 


( ros). 

lity and as the fame application of the publicmoe 
ney, which a ftern Patriot would be apt to brand 
with the name of Corruption, may be foftened 
into the gentle name of Adanagement, I know 
not how far this defence will be deemed valid.— 
It ought to be mentioned that Mr. Haftings 
did not employ the laft «* prevailing argu- 
s* ment*” till he found the argumentum bacu- 
linum, or open refiftance, ineffectual. Having 
in vain attempted what could be done by ftrong 
meafures, which like the North-wiad inp the 
fable, oaly made the traveller clafp his Cloak 
the clofer, he then tries the gentler methods 
that were ftill in his power. The event is an- 
fwerable, The Chief Juftice at lat relents. 
He is no longer impaffive to the charms of 
intereft and ambition t. 

I cannot help remarking, with what indecent 
precipitation the Chief Juftice accepts this 
place. It does not appear that he had ever 
enquired the conditions on which it was to be 
held: and it is certain, he ftipulated no re- 
ftriGtions whatever refpecting the controul, and 
no fence againft any defpgtic orders of the 
Governor and Council, (On the contrary, 
by his letter cfthe 24th of October, he under+ 
takes the office, /ubjeé to its prefent regulations, 


* Antient fcandal infinuates, that there were certain ar- 
guments which made even Detaofthepes Philippize. 

+ But when-the warmer beamis of influence play, 

«s. He melts, and throws his cumbrous cloak away.” 
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and fach otber as tbe beard foall think proper te 
add te them* : We fee he accepts it, non obftante 
the Law of England ; non abjtante the Charter 
ef the Crown, and the Aét of Parliament; 
which were fo loudly echoed ‘before in his op- 
pofition to the Council, He forgets His own 
repeated proteftations; his own boafted quota- 
tion from Horace; he forgets even the peti-, 


tion 


* A dreadful definition of the duty of an Englith 
Judge! and when we confider his own conitant remon- 
firances againft the Governor and Council, and his re- 
peated infinuations, of their bafe attempts, fecretly to un- 
dermine and openly to overturn the King's Court, what are 
we toethink df Sir Elijah Impey’s accepting a Judicial 
Office, in which the meafure of his obedience was not 
only unknown, but unlimited? What sadder irradiation 
had difpelled his gloomy apprehenfions of the conduct of 
the Governor and Council, that he should thas implicitly 
fubmit himfelf to their orders? Was it nota little extra- 
ordinary, that his converfion fhould happen at that lucky 
moment when a lucrative pok was offered him ?— In vain 
will he urge, that it was a velustary offer on the part of 
the Goyernor and Council: that he accepted it with a 
yiew to forward the Public-Good; and defend himfelf in 
the words of King William, by faying, Nox rapui, fed re- 
cepi. The world will judge of his motives by his condu& ; 
the foregoing faéts wil] be combined, and the obvious in- 
ference drawn in this country, where the theory and prac. 
tice of political arrangements are tolerably well underftood. 

+ Connecting his condu@ from the deftru@ion of the 
old fyftem of Judicature‘in the Country Courts, to his ac- 
ceptance of this office and falary, perhaps it were eafy to 
find -a more fuiteble quotation than his ‘* Juftam et tena- 
+ cem propofiti virym,” ' 

in 
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tion of his Attorneys ; for whom he ftipulates 
neither provifion nor compenfation for their 
lofs of bufinefs, at the time he accepts an office 
which the Governor recommends on the fole 
ground of its putting a ftop to all claims of 
difputed jurifdiction, the great fource of pro- 
fit to the practifers of the Court. Indeed, the 
Chief Juftice ufes thefe gentlemen in a very 
fhabby manner; when ir is to ferve his own 
purpofe, they are reprefented as farving for 
want of practice, and he draws a lamentable 
picture of their diftreffes, and attends to their 
wants with fo fatherly an anxiety, that inftead 
of the Scripture Hiftory of the “« Ravens feed- 
* ing Elijah,” we almoft fancy we fee * Elijah 
‘€ feeding the Ravens,” and thus acquitting 
the ancient obligation *. 

Many 


in the very fame ode of Horace : vid. Juno’s Speech, begin- 
ning with 

—* Tlion Tian 

* FATALIS inceftufque JuDEx 

© Vertit in pulverem.’ 
down to 

. * Aurgm irrepertam, frend fortiver 

§ Quam cogere bumanes in ufus, bic. 
' # ‘Ie is rather fingular, that Sir Elijah Impey should ex- 
pect to excite the feelings of this country, by a pathetic ree 
prefentation of the probable diftreifes of the Attotnies, 
if the Conrt’s Jurifdi@tion thoald be coerced. People are 
in general tco'much difpofed to take part againft the Law- 
yers, and to regard their complaint of want of bufinefs as 
, Pz a happy 


( 108 } 


Many Attornies, it feems, in confequence of 
thefe proceedings, have entered into the 
army. When the Supreme Court was efta-. 
blifhed, fome of them left the army to take up 
the more lucrative protedion of the law. 
« Cedant arma toga’? was then the motto. 
This learned corps are once more returned to 
the former profeffion of arms. 





Rurfus et in veterem fato revoluta Jfiguram eff*. 


To return to the ferious queftion, —— the 
Chief Juftice probably did not expect the mat- 
ter would ever come to an iffue in the Houfe 
of Commons, He trufted confidently, that. 


ahappy omen of general good: juft as they would the 
like reprefentation of the College of Phyficians, and the 
worfhipfal Company of Apothecaries, as a ftrong fymptom 
of. general health, 


* Vid. Major Scott’s Evidence in the late report of the 
Select Committee this Seffion. ‘ The appointment of Sir” 
«¢ Elijah Impey, he conceived, would effectually prevent the 
«© interference of the Supreme Court in matters of revenue, 
«« which was the grand article of advantage to the Law- 
«© yers, and thar they. mut either get into the army, or 
return to England; “and fome of them had actually got: 
into the army before\he left the country.——— Some 
of the Attornies came out originally Cadets, and quit- 
*¢ ted the army for the practice of the Court, and in the 
*« Yate want of officers had been received again into the 
«* army.”——— Query? Which is the greatett obje& of 
ambition, the poft of Advocate General, or of Lieutenant- 

General? The honours ‘of the Gown, or the Sword? 


“ 


* 


s 
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his friends. in ‘power would {ftifle all the 
complaints againft him, before they got the 
length of a parliamentary inveftigation; and 
that the fame authority which fent the Judges 
to India, would fupport them there in all their 
Acts * 


I affert this from a very attentive perufal 
of all his letters to the Secretary of State, 
which, if confidered as hints or inftructions 
for the private ear of his Majefty’s Minifters, 
are eafily accounted for. They are full of art- 
ful mifreprefentations calculated to inflame the 
prejudices of thofe to whom they are addreffed ; 
and of ftrong infinuations againft the Governor 
and Council, and againft all the opponents of 
the Judges. I do not fay that thefe mifreprefen- 
tations are wilful on the part of the Chief Juf-’ 
tice. Living in a confined Society at Calcutta; 
little acquainted with the manners and inftitu- 
tions of the country; and furrounded by 
lawyers, who had a common caufe in inflaming 
his refentments, he might receive his informa- 
tion through a falfe mediuy, as well as feel a 
natural propenfity to believe every affertion that 


* Te was made.a loud fubjedt of reproach by one of the 
warmeft advocates for the Judges, that the Miniftry had 
bafely facrificed the reputation and fortune of thofe gen~ 
tlemen, by not fapporting them in the laft feflion of Par, 
Mament ! 


favoured 
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favoured bis. own wifhes.——1: happened for- 
tunately for the perfons who were the objects 
of his' mifreprefentations, that thofe letters in- 
ftead of dyimg in the Secretary of State’s office, 
or at the table of the Privy-Council, and dif 
tilling their poifon in a quarter where the means 
of counteracting them did not extend, have 
been brought into open day-light, and have 
received, on the face of the Select Committee’s 
Report, as public a refutation, as the afperfions 
were cruel and malignant. As to the contradic- 
tions that abound in thofe letters, I have re- 
marked fome of them as I proceeded. By com- 
paring different parts, inter fe, many of the 
charges are deftroyed: by comparing them, 
with “the Chief Juftice’s own conduét, they are 
all greatly invalidated. 


‘One of the heavieft Accufations brought 
by the Chief Juftice, is the malverfation of 
the members of the Provincial Councils and 
Courts of Judicature. «Although I confider 
the Chief Juftice. as an interefted witnels in 
attacking thofe Caurts, and as having made 
himfelf'at once Withefs, Party, and Judge, I 
fhall not object to his teftimony. He fays, 
«< In fome of thefe Courts, as we (the Judges) 
«© are credibly informed, “and of which we en- 
st gertain no doubt ; the adminiftration of Juftice 
«¢ has been let to hire to Dewans and Banyans 

& of 
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* of thofe gentlemen whofe duty it was to pre- 
«€« fide in thofe Courts; and thofe to whom ig 
© was let out, were left to indemnify themfelves 
«© by what they could extract from the Suitors.” 
Such is the charge, containing imputations 
of the blackeft dye ; and unfupported by a tit- 
tle of evidence, unlefs the Chief Juftice’s belief 
is to be accepted for proof. The Committee 
that fat laft year, juftly conceiving it to be mat- 
ter of the moit ferious importance, made a 
firict fcrutiny intothis point. Many Gentlemen 
of character and fortune were examined, who, 
having no‘intentions of returning into India, 
were certainly as unprejudiced as the Chief 
Juftice in the inflamed ftate of dffairs in Ben- 
gal could be, and certainly better informed ot 
the inftitutions and cuftoms of that country. 
And the refult appears to have been a clear 
decifive confutation of this dark attack of the 
Chief Jufticc, and the reverfe to have been as 
completely demonftrated as a negative can be 
proved*} 


To 


* Vide the evidence of C. W. Boventon Rows, Ef, 
a member of the Houfe of Commons 5 3; Ewan Law, Efq, 
Sen of the Bithop of Carlifl€; Major Renwer; Ri- 
“HARD Barwett, Eq. likewife a member of the Houfe. 


As the laft mentioned gentleman was known to have 
beea the friend and partizen of the Chief Juttice, and 
as the Chief Juftice intimated in his letters, a with that 
me Baiwell might be examined on his behalf, his 

6 ; evidence 
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To confirm the preceding opinion of the 
defign with which thefe letters were evidently 
framed, 


evidence will receive additional weight fram this cir- 
cumftance. 


Evipence of Ricnarp Barwett, Efq.—Being aked 
whether the Members of the Provincial Councils, prefiding 
in the Courts of Adaulut, were fufpected of venality, or 
any other corruption in their judgments? Said, That the 
inftitution of the Court of Adaulut was calculated to pre- 
clude any improper influence in the European Judges : the 
flate of fociety in England, and the principles that direét 
mankind, he believes, have the fame weight over the minds 
of men abroad ; but he does not recollect any initances of 
corruption in the Judges of the Court of Adaulut.— Being 
akked, if. he had ‘ever heard any inftance of a Member of 
a Provincial Council felling the emoluments arifing from 
the Adaulut over which he prefides in rotation? Said, 
That he did not know of any; nor does he know of any 
advantages of office to be difpofed of.—Being atked, If, 
from his knowledge of the country, he could fay, whether 
the natives have confidence in the Provincial Adauluts ? 
Said, He was of opinion they had : he did not believe they 
wifhed to fubftitute the Supremie Court in the place of the 
Provincial Adaulut.—Being asked, Whether he thought 
they would with that their appeaJs thould lie from the Pro- 
vincial Adaulut to the Governor General and Council, or 
to the Supreme Court ? ‘Said, He believed they would pre. 
fer it to be to the Governor General and Council. A 
fimple inftitution, and a dire@ and inftantaneous admini- 
ftration of juftice, determines this preference ; for it mut 
be indifferent to the natives, what fet of men adminifter 
juttice. Sele Committec’s Report, page 20. 


Evipence of Ewan Law, Efg. Being ated, Whe- 
‘ther he had ever heard of any perfon, prefiding in a De- 
wannee 
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framed, I fhall content myfelf with another 
fhort extract from one of them, wherein he 
infinuates, 


wannee Adaulut, having farmed out the profits of his fla- 
tion for a certain fam? He faid, He never had, nor did 
he think fuch a thing poffible ; for where there is an im- 
mediate appeal to the Council, it would anfwer no end: 
That if fuch a proceeding were to be made the fubjeét of 2: 
complaint to the Governor General and Council, a fevere, 
ferutiny would be made ints it, and the offender, if found 
guilty, would be difmiffed rhe Service with difgrace.. Sc- 
le€t Committee’s Report, page 19. 


Evipence of Cuarztes Winiiam Boucutrox Rovs, 
Efq. Who being examined to the fame point, in the ad- 
miniftration of juftice at Dacca, of which province he 
was Chief, faid, That he not only does not kno® of any 
fuch praétice having exited, during the whole time he 
held the Chieffhip of Dacca, but on his confcience be- 
lieves, that fach a fuppottion is totally falfe. Had there 
exifted fuch a practice, he thinks it muft neceffarily have 
come to his knowledge, and moft probably would have 
been ftated in the petitions of appeal ; of which many are 
recorded in the Dacca Confultations, without the fuppre 
fion of any circumfance contained in them, Selc& Com- 
mittee’s Report, page 29. 


Mayor Rennet being examined as to the general efti- 
mation in which the adminifiration’ of juttice in the Coun- 
try Courts was held by the ‘natives 3 and being alked, whe- 
ther the Cauzee and Muftees, and Indian Profeffors of 
Law, are.in evil repute in that country? He faid, He 
does not recclleét hearing any thing for or againft their 
characters; that he has often been in their company, was 
told the nature of their office, and has feen them treated 
with refpeét.— Being afked, V7! hether that refpe&t appeared 
to him to be the effect of fear or of opinion? He faid, OF 


Q opinion. 


( mq ) 


infinuates, ‘that the Petitions which the natives 
had figned againft the jurifdiction of the Court 
were diGtated by Englifhmen; and afferts 
them to have been openly procured by che 
Agents of Government *. ‘ The only manner, 
«¢ he adds, in which the obtaining Petitions here 
‘* differs from the mode practifed by factions 
*¢ in England, is, there they are folicited and 
*€ got by influence, here they are commanded.” 
TI mention this rather as an inftance of what I 
have afferted before (that thefe letters were not 
meant to encounter a parliamentary inquiry, 
but are only fitted for the meridian of Sr. 
James’s, and meanly calculated to flatter the 
prejudices of certain Great Perfons there), than 
with any intention of controverting it as 2 mat- 


opinion.— That the people of Bengal treat all the learned 
and religious with veneration ; a veneration not eafily con- 
ceived by thofe who have not been in that country, which 
would hardly be paid to them if they were confidered as 
generally corrupt. — Being afked, If the natives were diffa- 
tisfied with the courfe of juftice, as adminiftered according 
to their own laws and ufages? He faid, By. no means; 
and by what he has learnt from them, the adminiftration 
of juftice, in their Country Courts, is juft the fame now 
as it was under the Mahomedan Government: That he 
believes they do not defire a better, nor does he fuppofe 
they ever did, becaufe they are fo exceedingly attached to 
their own manners and cuftoms, that they have fcarce an 
idea of a better mode. Select Committee's Report, p. 20. 


* Sele& Committee’s Report, Coffijurah Appendix, 
No, 26, 
ter 
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ter of fact, which, if it were true, would only 
furnifh another proof of the total inutility of 
the Supreme Court; by thewing how unequal 
it muft be to the protefion of the natives, when 
it cannot prevent the operation of that power, 
which openly compels the natives to complain 
of a Court, which the Chief Juftice afferts is 
their only barrier againft oppreffion.—But can it 
be conceived, that fo artful 2 writer as Sir 
Elijah, would have gone out of his way to caft 
fuch a wanton afperfion upon the leaders of 
Oppofition in this country, if he imagined his 
letters would have been brought before the 
Public? ‘ The only manner in which the 
‘© obtaining Petitions here, differs frém the 
«© mode practifed by Fractions in England, 
«© is, there they are folicited, and got by in- 
« fluence; here, they are commanded.” —Is 
this the affertion of a man who expected his 
conduct would be defended by Mr. Dunning, 
Sir Fletcher Norton, &c. &c. ?. 


As to the matter of fact, however, let us fee 
how it holds. On this poipt, I thal refer co Mr. 
Barwell’s teftimony aloney for a reafon already 
intimated. This Gentleman being afked, ¢ If, 
© before he left Bengal, there were not Peti- 
© tions from Zemindars, and others, to the 
© Governor General and Council, againit the 

Q.2 « jurifdition 
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« jurifdidtion of the Supreme Court ? faid, Yes. 
* And being afked, whether he thought thefe 
Petitions were the natural eects of their 
* own opinions and fears, or obtained from 
* them by the dread of the authority and power 
© of the Governor and Council, or any other 
* Europeans or their Agents? faid, He be- 
© lieved them to have proceeded from the 
« people themfelves, without any European 
« influence or interference whazfoever; and 
* this farther reafon operated upon his mind, 
* that no European influence had been ufed, 
as the Petitions are calculated to exempt the 
natives frog profecutions in our Courts, 
while Englithmen, of all denominations, are 
© open to the attacks of the natives.’—~Select 
‘Committee’s Report, page 58. 


¢ 


But leaving the Chief Juftice to ftruggle in 
his own toils, and attributing his infinuations 
to the natural workings of a mind eager to 
vindicate itfelf, and hence betrayed into affer- 
tions which he himfelf will be the firft to re- 
tract, when the hear and refentment that dic- . 
tated thofe angry lecters fubfides ;———let us 
return to his appointment of Superintendant 
in the laft refort of all thofe Courts, which, 
publicly on the Bench, ‘and privately in his 
European letters, he had laboured to under- 
mine and deftroy. 
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If this compromife were {till fud fientio, I 
am apt to believe the Miniliry would be as 
little difpofed to difturb its repofe, as I am 
convinced they were laft year to have applied 
a remedy to the diforders that prevailed before : 
had it not been for the vigour and adtivity of a 
few diftinguifhed characters in the Houfe of 
Commons. They might naturally entertain 
an opinion (which a certain indolence that 
hangs above them would be too apt to cherifh), 
that the Governor had made a good bargain 
with the Chief Juftice, by which, in effect, fo 
much contention is fuppreffed, and fo much 
money faved to the Eaft India’ Company *. 
But the fubject, wich all its attendant circum- 
tances, is now before Parliament. A decifion 
one way or another muit be given: And an ap- 
pointment which the Governor propofed, and 


* Evidence of Major Scott, he faid, «© He conceived 
“¢ this appointment would prodace a confiderable faving 
“© to the Eaft India Company, by a very confiderable di- 
minution of their law charges, and by preventing (in- 
dire&t) appeals to the Supreme Gourt in matters of Re- 
venue, which he anderftood were attended with a con- 
fiderable deduétion of the revenues. He had heard it 
afferted, that the expences of this Court, and the 
lofs of revenues, had amounted to about a million 
fterling.” 
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SirEyre Coote confitmed, as merely temporary, 
muft now be made perpetual, or elfe wholly 
refcinded * 


As I think it high time to puta period to 
this Review of the Principles and Conduct of 
the Judges, I thall wind up my obfervations 
here; prefuming that fome, or all of the fol- 
Jowing conclufions, will inevitably force them- 
felves upon the conviction of the reader, 


% Tt does not appear that the other two Judges, by any 
public a&, declared either their diffent or affent to this 
appointment. It is imagined they are to fucceed to the 
office when Sir Elijah drops from the tree like ripe fruit 3 
or when, like Elijah of old, he leaves his mantle behind 
him, and retires to Europe full of riches and honours. 
The laft Report of the Seleét Committee concludes with 
faying, that ‘* as far as appears to them,”’ thefe two Judges 
had no fhare in the tranfa&tion. But undoubtedly, the 
profpect of fucceeding toa lucrative office is an intereft in 
reverfion ; and, like other reverfionary interefts, fufceptible 
of a valuation : otherwife it is wholly unaccountable, that 
they fhould not have prdtefted againft this appointment of 
their Chief; and equally unaccountable, that tlie reciprocal 
charges of the Court and Council (each accufing the other 
of fubverting its legal‘authority), fhould from this time be 
fuddenly buried in a préfound filence, and be remembers 
ed no more! Béfides, thé Governor and Council have not 
gained a fingle ftep, if thefe two. gentlemen chafe to hold 
out: They form a majority in the Supreme Court; and 
then, how can the appointment of Sir Elijah Impey ope- 
rate as a Conciliation between the two departments ? 


I, That 
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TI. That admitting the Judges to have ated: 
with the moft upright views, and with the beft 
abilities, it does not appear, after fix years fatal 
experience, probable, or even poffible, that an 
Englifh Court of Law, proceeding upon the 
rules and maxims upon which they have pro- 
ceeded, can be productive of any beneficial 

“effets in the provinces of Bengal, Bahar, and. 
Oriffa :——That. our laws, though felected with 
the greateft liberality, will never coalefce with 
the manners and cuftoms of India; nor can we 
entertain a reafonable hope that they will, in 
any procefs of time, melt down into one con- 
fiftent uniform fyftem; they are compofed 
of hoftile and difcordant parts, which will al- 
ways fly back * with jarring recoil,” as often 
as they are attempted to be brought into con- 
tact with each other. 


Il. That fetting afide any views of private 
ambition, that may be fuppofed to have attu- 
ated the Judges, ftill. they have fhewn a nar~ 
rownefs of mind, and a fervile attachment to 
the technical rules of Englifh Law, which has 
proved them totally uneq@al to this difficult 
tafk of affimilating the two fyftems, fuppofing 
it were practicable. —To cenfure thofe gentle- 
men for a want of liberality of fentiment, and to 
convert ‘ what is their misforcune into a fault,” 
(as the common ¢ant runs) may nerhaps argue 

a want 
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a want of liberality in return; but.in a public 
queftion it is neither unufual noriunfair; and 
when the happinefs of ten millions of inhabit- 
‘ants is put in the balance with the eafe and fa- 
tisfaction ‘of three Englifh gentlemen (however 
refpeCtable in their private characters), it is no 
mark of illiberality to contend, that if they 
have fhewn themfelves unequal to the tafk they 
undertook, they ought to be recalled. We 
may at leaft be allowed to apply the gentle 
cenfure, with which a celebrated hiftorian dif- 
miffes a certain Exiled Family from the throne 
of their anceftors*: © That their {kill in go- 
«© vermment'was not equal to the delicacy of 
‘their fituation.” 


III. If, on the other hand, they have acted on 

a fyftematic connected fcheme, to acquire ar 
authority and influence in that country, and for 
this purpofe have uniformly embarraffed the 
‘Company’s leading‘ fervants, enfeebled the ope- 
rations of government, and at length driven 
them to a complete furrender of, all the power 
and influence of the fettlement, at the feet of 
the Supreme Court + 5 ; iffuch fhall appear to 
have 


_ * Hume’s Hift. of England. 

+ See Obfervations.on the Adminiftration, of Juftice in 
Bengal, publithed about a year anda half ago. ‘* We 
«* mutt not wonder,” fays the writer, ** that they” (the 


7 Judges) 


¢ st j 
have been their motives, and fuch their con- 
duct; I truft that whatever may be their own 
narrow ideas of diftributive juftice, they will 
be taught to recollect a favourite pofition of 
the great and venerable Judge, who prefides in 
the Court of King’s Bench, ‘* that it is and 
*¢ muft be true from the fixed and immutable 
*€ rules of eternal juftice, that a conduct found- 
*€ ed in wrong, never can become Jegal, for the 
*¢ benefit of the wrong doer.” 


IV. With refpect to this late appointment of 
Sir Elijah Empey, with a large falary, revocable 
at the pleafure of the Governor and C8uncil, 
it is fo repugnant to every principle on which 
the Court and the Council have hitherto acted, 
that this alone is a ftrong objection to it. I can- 
not comprize what occurs to me on this head 
fo well, as by borrowing the words of one of 
the learned counfel whom the Court of Diréc- 


Judges) ** have been corrupted by power, fince the beft 
‘* of men have been fo; we ought, rather to cénfure the 
“¢ inftitution by which they wgre expofed to fo great 
“© temptation.” And with a prophetic fpirit he adds, 
*¢ T will be bold to fay, if their power fhould increafe in 
«© the progrediion in which it has advanced to its prefent 
© belk, that in the courfe of five years more, they will 
«© forma Triumvirate, which no force in India will 
«© be able to withfand.” Pages $4, 35. 


R tors 


(. 122 Y 


tors confulted on the legality of this appoint- 
ment. {J am of opinion, fays ane of thefe 
‘ -gentlemen'*, ‘that the appointment is ille- 
£, gal, as contrary to the intention of the act of 
43 Geo, UI. and fubverfive. of the objet of 
the legiflature, in the inftitution of a Su- 
pieme Court: Icannot forbear to add, that 
the example of a Chief Juftice, one day, fum- 
moning the Governor General and Council 
before his tribunal for aéts done as Council, 
and the next accepting of emoluments 
equal to his original appointment, to be held 
during the pleafure of the. fame Council, is 
in itfelf pernicious; and fhould this appaint- 
ment beconfirmed, oppofition, right or wrong, 
to Government on the Seat of Juftice will 
become a fure road to preferment ; and we. 
‘may fee future judges leading examples of 
F that corruption, wnich they were intended to 
« punith and prevent.’ Vid. Append, to the 
Seleét Committee's Report this Seffion. 


. aie See, ee 


a Se 


n 
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.V.-It is a jealous principle of the 
Englith Governmegt, and founded in the 
foundeft maxims of Hberty, that its Judges 
Gught to be independent of the Executive 
power. . It is the fureft. bond the people’ have. 


* Mr. George Rous, flanding Gounkel. to, the Tadia. 
Company. 
for 


€ 193) 

for the: ‘uptight adminiftration of juftice, and’ 
ig -on@of thofe rules that will -hold with equal 
force in India-artd in England, ' For this thé 
Mayor's Court was - ‘abolithed, becaufe its 
judges were removable at thepleafure of the 
Governor: for this was the Supreme Court 
erected, and large -falaries annexed by Parlia- 
ment, and its judges nominated by ‘a diftingé 
power from the Court of Direétors, who have 
thé controul “over the Governor and Council. 

The Chief Juftice himfelf appears to have in- 
fiftéd-on this circumftance with fufficient force 
in his'recent difputes with the Governor. * Have 
«the Governor and Council forgot, tliat one 
“ -efpecial reafon for inftituting this Court, was 
* toproredct the natives againft the oppreffions of 
“ -Britith fubjects invetted with, and exercifing, 
« power in this country ?” And very early in 
a correfpondence. with the. Governor, he lays 
it down: as a principle, that the conduAt of a 
Chief Juttice, like Cefar’s wife, ought not 
only to be chafte, but fhould not even be fuf- 
petted. ee Tt ds not fufficitnt (fays he), that 
‘© courts of juftice act independently ; 3 itis ne= 
ef ‘cefary for the good government of a coun- 
« try, that they fhould be believed and known 
«to be: ‘above all influence. A maxim in 


$.. which I am fure to haveethe concurrence of 
R 2 *¢ the 
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“« the hoard *,”” If it be.pallible ta conceive 
more. forcible. expreflions. in-.fo plain a point, 
we have them in his letter to Lord Rochford 

in.1775. “ We will affift goveenment - in. alt 
« fair apd lawful atts 5 but we. hold it co be 
‘our duty to maintain our. independence 3 
ag and I know it to be. inconGftens. with thg 
“e “witdom and: juftice. of my Sovereign and his 
« Minifters,. by. any, cenfure ‘on. our conduct, 
“for mgintaining it with decency. and firm. 
ee nels, to teach fufare judges to be obedient 
ce _to the dictates of the Governor General and 
© Council.” _ Wilk this. high-fpirited . Chief 
Jutticedefcend to. tell us. (upon bis owe prinn 
ciple,. that.q. Coyrt of Juftice thould not, only 
be independent, but be believed and knowg 
to, be. above all influence) how he could 
reconcile j it to his, mind to accept. the highef 
port in, che Company’s fervice, revocable at the 
plealure of chat very. Governor and, Council, a 
pot ia. which, while'he holds. it, he mut be 
confidered + as fubfervient - to, their didtates ; 
and as certain ofe lohog it whenever he atts, 
againt , the will of the majority.? Will the na~ 
tives repair with confidence, to. the. Supreme 
Courts whofe firft. magiftrate i is wader the ap- 
parent controul of the Governor and Council ? 


* Sele& Com. Rep: Gen, Appendix. 
+ J mean in every public point of view. 
. , Or 


€ m5 ) 
Or, in what light will che’ inftitution of this 
‘Court appear to them after this compromife?: 


VIL i whatever point of view the natives 
eonfder the tranfadtion (whether they imagine 
the Court is brought over té the Council, or 
the Council ia gone over to the Court), ir muft 
be a problem which their underftandings can 
never falve, ‘Whe whole is a myftery, and one 
inextricable mage, without any clue to difco~ 
ver * where all the regular confufion ends.” 
We have given them in the whole Hiftory 
of che Council and the Court, their quarrels, 
and their reconeilements, a lively fpecimen of 
our Englvh Drama, front which they will be 
enabled to form no inadequate idea of the in- 
trigues of a modern comedy*. After four long 
Acts of diffenfion and refittance, of unnatiral 
diftrefles, and. wonderful deliveries; they 
now fee she two principal Performers cone 
together in a mafque; the curtain drops, aid 
the drama ends, 


* It will. be difficult to’ fay, “whether it would firrnif, 
moft materials for the comic or the tragic mufe. The Execu) 
‘tion of Nundecomar ; the Imprifonment of the Muftees ;, 
the Deach.of the. Caweee; the accelerated [linels of Mr. 
Naylor, are ingredients rather of 2 fanére caft. 


VII. As 
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_VH.. As to the DireGtors of the Batt. India 
Compan a the Hiftory of. this Court mou, to 
them be an entertainment “equally pleafant. 
At their requeft, the..whole ,complicated :ma- 
chine was fet in. motion: And, after all its 
movements are difplayed, it. returns to the 
point from which it at firft.fet out.; They 
complained that they had loft all controul over 
their fervants*, They fought aad: obtained 
an independent Court of Jultice ; and now; in+ 
ftead of a -Mayor’s Court, at little or no 
expence, they have a Supreme Courtvat: an 
immenfe expence 5 and after fix years ‘experi- 
ment,n whith period they have feen fufficient 
proof.of the futility of all. their. former hopes, 
they now behold its chief Magittrate accept a 
lucrative. poft under the Governor and Council, 
to.be held durante bene placito; and all oftenfi+ 
bk: grounds of this: inftitution at once done 
avay ; while the court and its charges hang’a 
ctad weight upon their finances, like fome 
aimberfome machine, admirable indeed for 
tie multiplicity of i its fprings, and the curious 
sonftruction of its ‘checks and’ balances, but 





. * Vide Debates in Parliament, before the infitution of 
the Supreme Court, 


: totally 
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totally ufelefS in icfelf, and repaired and up- 
held ‘at an enormous coft to the Compaziy, 


VII. If the King or the Parliament had 
chofen to appoint Sir Elijah Impey Chief Judge 
over all the Country Courts, ic had been a dif. 
ferent queftion ; but, from their nor having 
done fo, I conclude it was not their intention, 
And it will hardly be contended that he had a 
right to vex and harafs the Council into the 
grant of an office, which the Legifature never 
intended him to fill ;—or if the Governor and 
Council had given him the appointment; on 
his: firft arrival. in India, before the mibds of 
men (and his own more than any) were ine 
flamed with animofity and refentment, it had 
been a lefs obnoxious ftep. But can it be 
thought that he is-a proper perfon for that 
office, after all that has paffed in the- Sertle- 
ment, and all that has paffed in Parliament? 


What complicated powers does this Gentle- 
man at prefent exercifc! If he was diquity it- 
felf, he cannot perform all’ this funQions. Nor 
to {peak of his Criminal; Ecclefiaftical, Ad- 
miralty JurifdiGtions, confirmed by the Let- 
ters-patent, I fhall confine’ myfelf to his triple 
capacity of Chief Judge of ‘an Englith Court of 
Law, an Englith Court of Equity, and a Maho- 
‘medan Court of Appeals.—It fometimes. hap~ 


4 "pens, 
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pens, in a Company of Strollérs (to refumme-a 
former allufion), ‘where the mvufter-roll is feanry, 
that the fame Performer is obliged to play three 
er four different Characters. “On the Calcutta 
ftage, the fame neceffity has enforeed the fame 
expedient. Sir Elijah Impey is the ‘great AGtor 
there :—Let us follow him through his different 
parts.—At one time we fee him in the habit 
and robes of a CatasJusricz, dealing out Law 
by the ftrict feales of Littleton and Coke, Lo! 
the f{cene changes on a fudden. $e has thrown 
afide his robes of ermine; and we behold him 
in a plain fk gown, difpenfing Eqyiry * to 

_ the 


* The abfurdity of thefe fame Judges’ prefiding in dit- 
tingt Courts of equity and law, is fufficiently evident. 
Let us fuppofe a judgment is pronounced in the Court of 
law in favour of the plaintiff—the defendant files his bilt 
ia equity-—he obtains an injunction, and the plaintiff lofew 
his verdi&t, ‘This indire& mode of appeal, from the fame 
men in red robes to the yame men in black, is a precious 
abfurdity. The old woman of Macedon’s appeal, from 
«« King Philip drunk, to King Philip fober,”” was really 
founded in good fenfes though even that was'but 2 preva- 
rious remedy. 

I apprehend the Legiflature (Stat. 13 Geo. TII.), bycon-~ 
fitating the Supreme Court both.2 Court of law and equity, 
only meant shat there should be ne'defea of juitice from 
the narsownels of its powers, and that, in. their judg- 
ments, equity fiould temper the dirittnefs of Jaw: but the 
Lotters-patent exprefsly eftabtiti, ;** that the faid Supreme 
“© Court thal alfo be a Coart. of Equity, ia the fame: man— 


© ner 
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the. wondering native. Again the fcene is 
thifteéd; and we are prefented with the Sq- 
perintendant of the Supper ApavLut, re- 
verfing, confirming, or altering the decrees of 
the Provincial Courts in queftions of Hinpoo 
or.of Manomepan Jurifprudence. In vain the 
fuitor ‘flies from Court to Court; the fame 
Judge appears in all; croffes him like his Evil 
Genius, meets him in every avenue, and haunts 
him at every tarn, 


IX.. But it Pay be centended, that Sir Eli- 
jah Impey’s judicial habits, and knowledge of 
law, qualify him, ina peculiar, manner, for 
exercifing an appellate jurifdiction over all the 
Provincial Courts.—Without willingly de- 
‘tracting from the merits of a profeffion, which, 
when purfued on liberal principles, is che firft 
and moft honourable profeffion in this country; 
I think we may reafonably doubt, whether the 
habits of an Engijh lawyer would qualify him 
for a Judge of a Mabomedan Court of Appeal. 


‘© ner as the High Court of Chancery in Great Britain.” 
By thus dividing the Courts, without feparating the Judges, 
a new and enormons train of expence was incurred to the 
fuitor, without any poflible benefit. 


If any ‘thing can add to the perverfenefs of this Inititu- 
tion, it was the prediteGtion of the Judges in favour of the 
Common Law; for they foon relinquifhed their Equity 
Jurifdiions one reafon for which is probably mentioned 
by Sir Eiijab Impey hiipfelf, in the Letter quoted in the 


Tngrodafion, Vide Ante. 
S The 
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The general principles of equity and natural 
juftice arg the fame in ; all countries; but when 
they come to be modified by local circum- 
ftances, and a thqufand other accidental dif- 
ferences ; and when the kngwiedge of thefe 
differences is made a ftydy. and 4 profefiion *, 

I really queftion ‘whether a " profeffional man be 
not the moft unfit of all perfons to be tranf- 
planted t to another country, tp adminifter juftice 
there. Lawyers have been metaphorically 
ftiled ‘* High Priefts of the Tgmple of Juf- 
“ tice; but I believe nobody would ever 
think of recommending a perfon who profefied 
one mode of faith, to be the high prieft of a 
diftant ‘nation who profefled a different mode, 


* A celebrated Author obferves, “ that parts of the 
“¢ judicial procedure \ which were at firft only accidental, 
«© come in time to be confidered as ‘effential ; 3; and forma- 
** lities are accumulated upon each other, till the art of 
“ litigation requires more ftudy than the difcovery of 
« right.” The concluding words probably refer to the 
following paflage of Cicero: * Non tam jufitie quam 
litigandé vias tradunt.” 


Mr. Jaftice Blackftofe, in his juftly admired ewlogium 
on the ftudy of the Laws calls it * a feience which: em- 
«« ploys, in its theory, the nobléf& facnlties of the foul, 
«© and exerts, in its praGtice, the cardinal virtues of the 
<< heart.” [am afraid the natives of Bengal have not yet 
difcovered the cardinal virtues of the heart, which the 
pratlice of the law is faid to call forth, unlefs it be the 


cardinal virtue of Parrience in- thofe who have fuffered 
by it. 


though 
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though Both rtighe détive their terleté 
from the fate generat code of réligious doc~ 
trines, 


We fee even Sir Elijah Impey is obliged, on 
his fitft admiffion to his new office, to renounce 
orie of his moft popular, and juftly favourite 
opinions. Some time after his arrival at Cal- 
cutta, he eftablithed offices for the fuits’ of 
paupers ; and in 1779, we have his own loud 
applaufes of this meafure: ‘ Mott of the cafes 
© which we have fent to England,” (fays he) 
«¢ have been brought to light by means of 
“* thefe offices for the benefit of *paupess ; for 
«¢ the oppreffions of this couftry have been in 
*¢ general fo complete, that they have feldom 
<¢ Jeft means to the oppreffed (if they have not 
«© met with encouragéntént or affiftance) to 
« obtain juftice."—Letter to Lord Wey- 
mouth, Select Committee’s Revort, General 
Appendix, No. 31. 


n 


Now let us compare this humane and bene- 
yolent Inftitution, of offices for the fuits of 
paupers, with thé following recent regulations 
of the Provincial Courts of Adaulut*, fubject 


* Thefe Regulations aré ptinted in the Appendix to 
the Séle& Committee's Iatt Report: 
52 to 
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ta which he-has exprefsly undertaken the office 
of Judge of the Svoper Apauyur. 
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20. * That if the parties fhould be found 
guilty, as is often the cafe, from litigiou!- 
nefs and perverfenefs of flying from one 
Court to another, in order to prevent and 
protract the courfe of juftice, the party fo 
tranfgreffing fhall be confidered as non- 
fuited, and according to his degree in life, 
and the notoriety of the offence, be liable to 
FINE, IMPRISONMENT, Of CORPORAL PU- 
NISHMENT.”” 


21. ‘© That as cafes may occur, in which it 
will be highly neceffary, for the welfare of 
the Crufh, to reftrain trivial and groundiefs 
complaints, and to deter chicane and in- 
trigue, which pajfiions among the people often 
work to the undoing of their neighbours, a dif- 
cretion fhall, in. fuch cafes, be left to the 
Superintendant, either to impofe a fine, not 
exceeding Five Rupees, or inflict a conpo- 
RAL PUNISHMENT, not EXCEEDING TWENTY 
LASHES WITH A ‘RATTAN, according to the 
degree of the offence, and the perfon’s fitu- 
ation in life.’ After this, I truft we fhall 


hear no more of the peculiar qualifications of 
an Englith Judge fer the office of Superintend- 
ant of the Sudder Adaulut: 


Xx. I 
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X. I fhall prefume to offer one obfervation 
more, and it is particularly addreffed to the at- 
tention of the Legiflature. In the years 1772 
and 1773, it is well known the affairs of India 
engaged, and almojft engroffed, the whole at- 
tention of Parliament. With infinite pains 
they raifed a fuperftructure, which was to con- 
vince the Eaftern world of our talents for the 
office of Legiflation, and to remain a lating 
monument of our ability, not only to conquers 
but to govern the world.— He sbi erant artes. 
—A. feries of deplorablt events has read us a 
very humiliating leffon on this fubjeét, in the 
Weltern world. I am afraid we can sake but 
little occafion to flatter ourfelves on the fcore 
of political wifdom, from the late tranfactions 
of the Eait. 


The refult of a two years patient inveftiga- 
tion, was the celebrated Eaft India Recurat- 
inc-act*, The Legiflacure conceived, and 
brought forth Twins; and the political and ju- 
dicial parts of that Act were the double off- 
{pring of thofe Jong and painful throes. The 
features of both infants*were fevere, rather 
than amiable; nor have they, as they ad- 
vanced in years, much increafed in favour 
with mankind: 

* Qui Barium non odit ; amet tua Carmina Mowvi.’*=— 


© 13 Geo. HE. cap. 63. : 
t 
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It is difficult to fay; whether the judicial or 
the political parts of that fyftem, whether the 
Court or the Council have moft diftorbed the 
peace of India, by their internal divifions, or 
external oppofition. 


If there was one point more anxtoufty pro- 
vided for in the balancé of thefé two powers 
than the reft, it was the independence of thé 
Judges, that they might be rendéred equal to 
the gréedt object of their trait, viz. the correc- 
tion of abufes commitred by Britith fubjects, 
They had large falaties voted them by Parlia- 
ment ; ‘ahd a ‘prohibitory Claufé annexed, for- 
bidding them to accept any other dnbtanient 
on any aceount or any pretence whatfoever ;— 
fo that we fee the Parliament, confcious of the 
weaknefs of human nature, and, as if taught 
by the frailty of its own Members (which now 
and then will appear in the moft uncortupt Af- 
fembly), feéms to hdve induftrioufly precluded 
thé influence of Hope in the breafts of the 
Judgés, even if they were difpofed to become 
fubfervient to the wilbof the Governor and Coun- 
cil; as well as the opératibn of Fear, by vetting 
in the Crown, and not in the Governor and 
Council, the power of removing them, 


. « . , 
‘That this was the intention of Parftament, J 
cannot have a doubt; but that this intention 
3 was 
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was not expreffed in fufficient words, I can as 
little doubt ; fince two of the greateft lawyers 
in the kingdom *, have declared the appoint- 

ment 


* The following is a pleafant inflance of what fome 
wicked wits have called the glorious uncertainty of the Taw. 
The Court of Direétors, withing to be informed of the le- 
gality of this appointment, confulted four of the moft emi- 
nent Counfel, learned i in the laws of England, on the con- 
ftradtion of a great lepiflative Regulation for the govern- 
ment of their poffeftions in India.” The queftion is no lefs 
than, whether the Judges of aZourt of Juitice, appointed 
to controul ‘the Governor and Coagcil, and other Byitith 
fubjeéts i in power, may or may not accept great con- 
fidential Potts, with large Salaries (thattare move likely 
to increafe +, than be diminifhed), to be held during the 
pleafure of that very Goyeracr and Council? Two learned 
Gentlemen (his Majelty’s Attorney-General, and Mr. 
Dunning) anfwer in the affirmative; two other learned 
Gentlemen (his Majefly’s Solicitor-General, and Mr. 
Rous) anfwer in the negative. ‘The former, I prefyme, 
admitted that Sir Elijah Impey could not receive any other 
emolument than his 8000], a year, as Chief Juitice ; 
but they thought the very fame Sir Elijah Linpey mighz le- 
gaily receive Boool. a year, more, as Judge of the Sud- 
der Adaulut. The latter contended, that the acceptance 
of the additional 80001. was contfary both to the fpiric 
and intention of the Legiflature ; und one of them doubts 
whether it be not contrary to ie words; and the other 
exprefsly. confiders it as a “contemptible evafion of the in- 
tention of the Legiflature. What are the Direéiors to 
think, fay, or do, ‘on ‘this occafion ? Are they to remain 


+ Information has been received, that tan additional 6oool. a year, 
and opwards,: har been lately, ted for contingent “charges. Sehe& 
Committee's laft Report, p. 25. 


as 
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ment of Sir Elijah Impey to his new office, 
with a’ large falary, ‘either, contrary to that 


ftarute, nor incompatible with his duty as 
Chief Juftice. 


Jt appears that the legiflacure, on a fuppoli- 
tion that the independence of the Judges was 
fufficiently fecured, intrufted them with very 
high powers, that can be juftified on no other 
principle. Forall future regulations made by the 
Governor and Council, are to be firft regiftered 
by the Supreme Court of Judicature, before 
they become binding. ——The legiflature con- 
ceived, that any regulation which thefe two 
bodies (appointed diverfo intuitu, and eftablifh- 
ed as mutual checks) fhould concur in, would 
probably be wife in its principle, and mature 
in its form. 





‘What is now become of this jealous pre- 
caution of the legiflature? What is become 
of this balance, adjufted with fo much 
nicety, or of what poflible benefit can it 


as fafpended between ere two opinions, thus drawing with 
equal force, like Mahomet’s Cafix, between Earth and 
Heaven? Have they any balance to afcertain their com~- 
parative weight? Or thall we advife them to confult four 
tearned Counfellors more ; though four more learned. Coun- 
fellors they will not eafily find ? = 


be 
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be to uphold: this Court, row the public: 

yrourids of inftituting ic havé’ ceaftd*,—— 

Hen the Houfe ‘of Cortitions in the Jatt 
century (to compare finalf thirigs’ with’ great’ 
voted the Houfe of Lords * ufelefs,” it was 
Wecaufe they feared its oppofition. If they 
could’ have won over that Houfe to: an impli- 
cit obédience to their meafures, all mankind 
would have contirred, iti declaring ix to’ be 
© ufelefs.” 


E will not difhonour the Chief Juftice or the 
Governor, by fuppofing that the one would 
impofe, or the other execute, any atbitrary man- 
date, that might require fuch-fort of facrifices 
of, reputation and confcience on the part.of the 
Chief Juftice, asthe writer of a pamphlet, I 
have already quoted, too plainly infinuates f. 
~———~ But it has been often obferved, that laws 
are made to guard againft what men may do; 
trot to truft to what they vii? do. As:a public 
meafure, therefore, to be vindicated on public 


* We may alk with Dr. Tucker? Cui bond ? 

+ © By a little management, ‘all the’ Judges,—fome of 
** them certainly, may be gained, and influenced to bé 
«¢ paffive at leaft, if not to do whatever they are bid, in 
** any queftion that touthes the intereft or anthority of 
** the government; or where it may be the objed of a 
*© prevailing party in the Council’ to run down and ruin aa 
obnoxious individval.” Extra ftom an Original ‘Lettet 
from Calcutta. 

T grounds, 
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grounds, we. have a right to prefume, that 
power ill. obtained will be ill applied; and it is 
then. natural to inquire, where is there any 
check or controul at hand *? 


Jt otight. to be mentioned, that fome litre 
trial of the principles of this compromife, be- 
tween the Council and the Court, has been 
already made. A tax was lately impofed by 
an ordinance of the Governor and Council on 
the inhabitants of Calcutta (both Britifh and 
fhitives), for the ufefwl purpofe of improving 
that city, and regulating the police. As the 
tax, though laudable in its object, was fome- 
what fevere in its quantum, it excited confider- 
able oppofition; I have been informed, that 
petitions were prefented to the Supreme Court, 
to prevent this ordinance from being regiftered. 
Had the Judges refufed their affent, it might 
have given them a moment’s popularity in 
India: And (fuch ig the fuctuation of public 


* The obje€tions to the appointment in this light, are 
fummed up with irreffftible weight by the higheft Au- 
thority, next to a pofitiye declaration of the Houfe of 
Comimons ; I mean by the Select: Committee in their late 
Report. I know not how far it may be regular, to refer 
to their obfervatians ; but ftrong reafoning, expreffed in 
‘the moft forcible language, are or ought to be materials 
peblici Furis, wherever they occur, either in o: out of 
Parliament. 

4 opinion) 
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opinion) might, for ought I know, have en- 
tirely done away all thofe fentiments of difguft 
and deteftation, which their former conduc 
excited..—The tax hawever paffed, and one of 
the Judges (Sir Robert Chambers) is placed 
at the head of anew commiffion of police ; 
but I believe without any falary. 


It is the nature and policy of all power, while 
itis yet unfledged, to make fhort excurfions, 
and to approach by gentle gradations. Let us 
fuppofe, in the cafe of fome future Governor, 
and fome future Chief Jultice, an obnoxious 
and profligate meafure fhould be. brought for- 
ward! who are to oppofe it? not the natives ; 
“ it is their peculiar temper (fays Sir Elijah) 
*€ to expect every thing from power, and little 
“ from juftice *.’———-Not the Britifh fubjects, 

: for 


* This is a part of a letter to the Governor and Coun- 
cil, refpeéting fome applications that Nuwpecomar had 
eke pending his imprifonment and trial. The whole 
pailage i is worth notice, as it will thew Sir Elijah Impey’s 
opinions at that time, which was five years before he accept- 
ed the office of fuperintendent ef the Sudder Adaulut, 
reyocable at the pleafure of the Governor and Council. 
‘© Should he (Nundecomar) continue to addrefs himfelf to 
‘the board ; that which will, and ean only, be obtained 
** from principles:of juftice, may have the appearance of 
“* being obtained by the means.of influence and autho» 
“* rity. The peculiar tyrn of mind of the natives being 
Tea * te 
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for they: are jointly under the controul of the 
Governor 3 and Chief Juftice, without a jury ig 
ciyal fuits, and withaut any check ia | political 
emergencies. 


To apply the former inftance, the power ¢ of 
Taxation is one of the higheft owers that 4 
government can exercife. I know not why 
the fame authority, which might tax Britifh 
Subjeéts at Calcutta, for any purpofe -how- 
ever ‘falutary, might not extend through the 
whole provinces of Bengal, Bahar, and Oriffa, 
for all purpofes. Without the affent of the 
Supreme Court, I believe no perfon will con- 
tend, that the Governor and Council of Ben- 
gal can. impofe : a tax on Britith Subjects. Does 
the affent of a Court of Juttice appointed by 
the King, legalize fuch an exertion of power? 
I leave the argument to the confideration of 
thofe who claim to be the fole difpofers of the 
Purse of the Sunjscr. J oply mention it as 
a further reafon, for preferving the Judges of 
the Supreme Court, free from every the remoteft: 
influence of the Governor and Council. 


“* to exped every thing from power, and little from juftice, 
£1 know I hall be pardoned the obfervation, being 
es clearly convinced, that the Board would be as cautions 
*¢ in farnithing, ground for, as the Fudges can be jealous of 
** incurring, the imputation.” Selec Comm. Rep. No. 3. 

References: ; 
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i have now brought the Hiftory of the Sur 
reme Court down to the period. of the date 
Aifpatches from. Bengal, and have ftated what, 
J believe (without being accufed of begging 
the queftion), I may call fome of the grievances 
that have been felt from the inftitution of this 
Court. What remedy thefe various incopve- 
niences may admit, is a. fubjeat of great nicety 
and difficulty. -I have found it a much eafier 
‘tafk to defcribe the fymptonis of diforder, than 
I fhould to prefcribe the cure.—If one of the firft 
‘Political Characters of this. country, in*treating 
of a fubject upon which the whole range of 
his great mind had long been exercifed (rhe 
reformation of the Civil Government) : 
even he, was obliged to confefs, that « he ie 
© proached it with that awe and reverence 
¢¢ with which a young phyfician Ap proaches to 
“the cure of the diforders of his parent * ;” 
I may ferely make an honourable retreat, ithe 
out attempting to offer a remedy to the difor- 
ders I have already defcrjded.—— 


* Speech of Edmund Burke, Efg. on prefenting to the 
Houfe of Commons a plan for the better fecurity of the 
independence of Parliament, and the ceconomical reform~- 

ation of the Civil and other ftablifhments. Printed 
for Dodiley, 1780. 
It 
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Je may argue the unfkilfulnefs of a young 
Praétitioner ; but 1 confefs, that like Docror 
Last, I fee no remedy fhort of a radical cure, 
Ye will coft more Lacks of Rupees to the Eaft 
India Company to patch up the‘old fyftem, 
than to fend out a new* Court of Juftice ona 

_ fimpler 


* It has been propofed to appoint 2 fingle Judge, with 
a deputy to affift him, fimilar to the Chancellor and the 
Mafter of the Rolls in England. The Superior Judge to 
be confined to caufes excasding zool. in value, except they 
are tried by confent beforg the inferior, from whom an 
appeal might lie to the Superior Judge in all cafes exceed- 
ing one hundred pounds, 


The revival of the Mayor’s Court with fome steenations 
and extenfion of its powers, the Mayor and Aldermen to 
be chofen by the principal houfeholders (natives and Bri- 
tith) in Calcatta, and not to be removeable by the Govez- 
nor and Council, has likewife been recommended, and I 
believe would be a very popular inftitution. An able 
Recorder acquainted with the laws of England, weuld in 
fach cafe be neceflary to afflt their judgment in points of 
difficulty. 

The probable difference of expence between either ‘of 
thee Courts, properly conftituted, and the prefent Court, 
would be an immentfe faving to the Company. The Old 
Mayor's Court, for the five years preceding its abolition, coft 
t'e Company only about gbool!. The Supreme Court, in 
about the fame {pace of time, has ftood the Company in, 
as appears from the charges aétually upon their books, 
upwards of 360,0001. fterling. And thefe charges Mr. 
Hastines obferves, in one of his minutes, dated March 9, 
9780, ‘* Though they thay be a fair and accurate Rate 
«¢ of all the expence and Joffes which fand on the books 

© of 
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plan. As long as the. prefent Judges continue; 
every new regulation will be “the fruitful: 
« mother’? of new offices and new _appoint- 
pointments, and all this, I am afraid, muft be’ 
quietly fubmitted ‘to, if the Governor and 
Council are expected to fulfil their other nu- 


merous and complicated duties *, 
There 


*¢ of the Company, will convey hut a very inadequate ides 

“© of the lofs which thefe Provinces have faftained by the 

infitation of this Court ; a lofé which. muft ultimately 
fall upon the Company; noref that which the Company 
hath faffered in the firit infance by impediments and: 
difcouragements, thrown in the way of the Colleétors 

*© of the Revenues, of which the reprefentationg on our 

** Records from the Provincial Councils and Collectors. 
** afford numberlefs inftances ; or by the fpirit of contu- 

** macy and refiftance excited in the Zewindars and Farm- 

** ers of the Revenue; or by a total ftop being put to the. 
«© adminiftration of juftice in the Country Courts, which. 
** compels the natives of all orders, who are pollefled of 
«« fufficient means to refort to Calcutta from the mott dil- 

“< tant parts of the country, where, from their ignorance 

** of our Jaws and cuitoms, they are left wholly to the 

«© mercy of Attornies and praftitioners of the Court: while 

** the body of the people, who have not property to carry 

on a Jaw-{uit, remain in a fate of Anarchy, without pro- 

“* te€tion, or the means of obtaining redrefs.” 


rT 


a 


~ 


a 


a 


. 
7 


* Mr. Haftings -has given a lively and animated de- 
fcription of the duties and occupations of a Governor. of 
Bengal, in a leteer addreffed to the Court of Direétors in 
1773, (long before the difputes with the Supreme Court- 
were added to the other embarrdfiments of the State). 
«I dare appeal’ (days he) ‘ %0 the public Records, to 

* the 
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There is one point, however, which I cannot 
help ferioufly recommending to thofe, to whofe 
Province it will fall to correct the prefent fyf- 
tem of judicature; and that is, whether they 
will, in any cafe whatever, fuffer a native To B# 
sugp in the Englith Court? Let the Supreme 
Court..(if it muff fubfift) be open to natives of 
every defcription, to prefer their complaints 
againtt the oppreffion of Eutopeans;—let the 


“the teftimony of thofe who have’ an opportnnity of 
‘knowing me, and even’ ty'ché detail which the public 
*‘yoice’ can repeat of thé paf adi of this’ government; 
“that my thme’ has béen neither idly nor’ ullefsty-em- 
© ployede” Yet fach ate’ the'care’ and efibarrafimencs ‘of 
© this various State, that although much ‘be done, machi’ 
*-more even in the matters of nioment maf remain ne- 
© gledted, To fcle& from the mifcellaneons heap which 
«each day’s exigencies-prefent to-our choice, thofe points 
*on-which the gerieral welfare of-your' affairs mot ‘effen- 
‘tially depends, to provide expedients for future advan- 
© tages, and guard again probable evils, are all. that 
* your: adminiftration ean faithfully promife to petform 
“for your fervice, with theirunited labours ntoft diligently’ 
« exerted. 


© The extent of Bengal, and its poffible refources, are 
* equal to thofe of mott frates in Europe. lisdifficulties are, 
« greater than thofe of arfy, becanfe ic wants both an efta- 
* blithed form and powers’of government; deriving ‘its 
« Qual fepport from the unremitted labours and perfonaf 
* exertions of individuals intpower, inftead of the vital ini 
© fluence which flows. though the channels of a regular 
« conftication, and impercepribly: animates every’ part of 
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prefent Judges of this Court (if they have 
fhewn themfelves worthy of fo great a truft) 
continue to decide thefe fuits without a jury; 
let the Britith fubje&t (if it be thought ne- 
ceffary to fix fo fevere a ftigma on our coun- 
trymen in India) find himfelf ftript of his na- 
tive right to atrial by his Peers *, the moment 
he fets foot in that country; let him be pu- 


* T believe fo harfh and unconttitutional a meafure as 
disfranchifing a large body of Britith fubjects (for fuch the 
depriving them ofa trial by jury is in effe&t), for the pur- 
pofe of beftowing an ideal or fpeculative good upon anw 
other body of men (the native-fuitors in the Supreme 
Court), cannot be vindicated on any principles of our go- 
vernment. or laws. 

Upon a prefumption of general delinquency, and upon 
prejudices unfuftained by any legal proof, many hundred 
Britifh fubjeéts are pronounced incapable of exercifing ims 
partially the funétions of jurymen. Is this Law, or is it 
Juftice? Or was it done to gratify a certain fondnefs for 
whai Mr. Juftice Blackflone calls ‘‘ New and arbitrary 
“© methods of trial, which, under a variety of plaufible pre- 
** tences, may in time imperceptibly undermine this beit 
‘© prefervative of Englifh Liberty.” --—- And is this uncun~ 
ftitutional innovation to be kept on foot, for fear of morti~ 
fying the private feelings of the prefent Jadges in Bengal ! 
Ie does not appear that the mode of, Nial which is fubflicuted 
in the room of trial by Jury, is any denefz to the natives, 
but is only ten times more tedious and expenfive ; and a 
petty caufe, which would be decided by a fenfible jury in an 
hour or two, is by the abfurdities of taking written depo- 
fitions, and of tranflating and retranflating them, and the 
blanders of the Clerks ip Court, two or three days in 
determining ! 


U nifhable 
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nifhable in his perfon and fortune (as by law 
he is) for the ats of fuch natives as he em- 
ploys, ‘and as bond fide his agents : ——but do 
not, under colour of proteding the native from 
the oppreifions of other natives, introduce un- 
certain ftandards, and vague ftatute definitions, 
which in their legal confequences may extend 
to make every native of rank, character, and 
opulence in the Provinces, liable to be fued in 
that Court; and to be fuddenly dragged away 

to a diftant Judicature, at the inftigation 
of private malice; to be thrown into the 
Calcutta prifon for want of bail*; to be com- 
pelled to prove, that’he is not within the con- 
ftruction of an Englifh Statute ; ‘and if he fuc- 
ceeds in eftablifhing, to the fatisfaétion of the 
Judges (zealous like all other Judges to en- 
large the cirele of their authority), that he is 
not within the jurifdiction, that is, to prove a ne- 
gative,—to be at laft turned adrift at Calcutta, 
far from his native Home, without money, and 
without friends, his reputation fullied, his cre- 
dit ruined, and the only fatisfaction left him is 
to bring an action 4n the fame Supreme Court 


_ * There is but one Sheriff for the immenfely populous, 
and extenfive Provinces of Bengal, Bahar, and Oriffa: 
Whereas in England and Wales, with not-half the number 
of inhabitants, we have at Jeal ffty-rqwo Sheriffs autho- 
rifed to take bail, befides a number of fubordinate jadica- 
tures throughout the country. 


4 againft 
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apaintt his opponent, for malicioufly canfing 
him to be arrefted. Is this redrefs? or is it 
not a thockery to his feelings *? 


Tf the remarks I have prefumed to offer in 
the introdution be founded either on law or 
common fenfe, or (what is above both) on 
experience ; no poffible form of words can be 
framed to include native agents within the 
jurifdiction which will not become the bafis of 
fucceffive interpretationg, and, like a Speaking 
Trumpet, be made to convey any fenfe the 
Judges pleafe. No words appear at firft fight 
a lefs exceptionable defcription of fuch ‘natives 
as might be fuppofed to be agents of Britith 
Subjects, than “ perfons diredtly or indireétly 
“in their fervice or employment,:or in the 
*¢ fervice and employment of the Company :” 
And yet we fee that thefe words, in their ne- 
ceffary operation. and conitructive extenfion, 
have been fucceffively enlarged. till this new 
jurifdi@ion became .as unbounded ‘in faét, as 
the moft comprehenfive words could have made 
it. ——— And in the Bill thay was brought into 


* That this account is not exaggerated, vid. innume- 
rable inftances in the reprefentations of the Governor and 
Council. —-——- Thefe evils are in truth inherent in the 
conflitution of a Court, which,. though limited as to the 
objects of its jurifdiftion, i Supreime in its authority, and- 
claims aright of fummoning every native, and making 
him prove his exémption, before he can be difcharged. 


U2 Parlia« 
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Parliament the lat feffion, it required ups 
wards of fixty fections or feparate claufes to 
correct the mifchief that had been produced 
by thefe few vague words,——*‘* directly or 
§* indireCtly, &c.” 


It has been ingenioufly argued, that the ex- 
tenfion of this judicature never can happen 
without the co-operation of the natives; and 
that if they are the objects, they are hkewife 
the Infiruments of this extenfion, ‘There can be 
no fuit without fuirors; and the plaintiff at 
leaft approves the jurifdiction, when he re- 
pairs ta it forjuftice.. So far indeed it is true, 
as Mr. Barwell ftates, that * many Zernindarg 
and others, who complained of the opera- 
tion of the jurifdiction upon them, and were 
anxious to be exempted, yet applied to the 
Court in purfuit of redrefs, or to fcreen 
themfelves under fome procefs of law, 
againit either the ats of government in 
inforcing payment of. its rents, or of in- 
dividuals profecuting in the Country 
Courts of Juftice,? Select Com. Rep. p. 58. 
But I do not believ€ it will furnith any very 
powerful argument for the extenfion of this 
jodicature, by fhewing, thar it produces a de- 
falcation of the Company’s revenues, or that it 
gratifies litigious paflions.——From the beft 

informa- 
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information that can be collected, it appears, 
the natives in Calcutta would never refort.to 
the Supreme Court but for the purpofe of pri- 
vate revenge. The diltin¢tion of Casrs 
throughout Hindoftan is well-known to create 
a difference of rank, which, more than opu- 
lence or power, ralles one native above. an- 
pther. It is a high gratification to a worthlefs 
man of a vindictive difpofition, to’be able to 
punifh a man of a fuperior Casr*, This he 
effects by threatening him with an aétion in 
the Supreme Court, whether he has grounds 
er not: for he knows he difgraces his adver- 
fary, by making him appear in an Englih 
Court; and many inftances might be cited 
of family being fet in array againft family, 
and the peace and quiet of domeftic life 
being cruelly invaded, by the eafy means of 
gratifying a momentary refentment, which the 
Supreme Court affords. 


* Vid. Sir Elijah Impey’s Letters before quoted, vide 
p- 23. Introd. Notes. Hindoos of a high Caft, he fays, 
and Muffulmen of high rank, thigh it fo great a difgrace 
to take an oath, that | they will rather ftand out the ucmoft 
rigour of the laws: -and ‘* the} would pay any demand 
‘* fooner than anfwer an oath to a bill of equity.” A 
woman Hindoo, or Moor, if not the purcatt of the people, 
can by no procefs be compelled to.make her perfonal ap- 
pearance in a Court of Juftice. An accufation againtt her, 
if the mut be brought forth to make an{wer, is equal toa 
fentence of capital pupithment, Yid. Rep. Sel. Com, 
paffitts 

But 
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But it ‘is not for the vindiétive, or even dif- 
contented and querulous fuitor, that we ought 
to feel on fuch oceafions, it is for the quiet, 
mild,’ and gentle Indian, who wifhes to con- 
form to the inftitutions of his fathers, and has 
no idea, that by living according to the inftitu- 
tions of his country, he offends againft a foreign 
Jaw, or that he is every hour expofed to have 
his conduct tried by an unknown rule of action, 
which may affix ideas of criminality and guilt 
to acts that are perfectly i innocent, or indiffe- 
rent, by the laws of his native country. I muft 
infift upon this thore fully, becaufe the jurif- 
dictionsof the Supreme Coit is countenanced 
(nay exprefsly confirmed) by the Act of laft 
Seffion in and throughout the populous 
city of Calcutta; that is, over a body of na- 
tives amounting to between FouR OR FIVE 
HUNDRED THOUSAND *, not above one thou- 


fand 


* The Aé of laft Seffion Igaves the criminal law of 
Engiand as it found it, to operate in full force upon thefe 
natives: So that, according to the objection of the Court 
of Direttors, in their Me émorial before cited, any native 
may ‘fill be profecuted, like Nundecomar, for capital 
offences againft our laws, when the like offences may be 
penal ina much inferior degree by his own. And “ every 
* man’? (to adopt one of their inftances) ** convicted for 
© the firft time of bigamy, which is allowed, proteéted, 
«« and almoft commanded by their Jaw, be burnt in the 
‘ hand if he can read, and hangdd if he cannot read.’— 
Here, however, the Court of Directors have made a {mall 

miftake 
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fand of whom (upon the moft enlarged com- 
putation) underftand our language, and {till 
lefs our laws. I much doubt, whether this 
affrmance, of what was before a doubtful -ju- 
rifdiGtion, be fufficiently guarded, by enact- 
ing, that fuch fuits fhall be determined by the 
laws of the Mahomedans or Gentoos refpect- 
ively (as the parties thall be), becaufe it is 
really impoffible for Englith Judges not to have 
a ftrong bias in favour of their own laws 
which they know, and in which they are bred, 
and a natural prejudice againft Mahomedan 
and Gentoo laws, with which they are unac~ 
quainted. Befides, it is furely repofing too 
much confidence in the prefent Judges; and is 
exacting. from minds, that are known to be 
ftrongly prejudiced, a degree of liberality thar 
can hardly be expected from the moft enlarged 
underftandings and unbiaffed integrity. 


miftake in point of law. The criterion of reading, in or- 
der to entitle a conviét to the benefit of Clergy, is aholithed 
by a Statute of Queen Ann. It was‘doubted, before that 
Statute, whether Jews, Infidels, or other Heretics, could be 
entitled to their benefit of Clergy, as they could never have 
taken Orders in Holy Charch. » Nccording to this diftinc- 
tion (which however is certainly not law), a Mahomedaa 
or a Gentoo mait lofe the benefit of Clergy, becaufe in- 
capable of entering into Holy Orders. ‘This is another 
precious abfardity, of attempting to apply our Jaws to the 
natives of India! were not the, ridicule lof in the na- 
tional difgrace and folly, of the attempt ! 


The 
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The. tetiporary Ad, that was paffed laft 
Sefion (after. enumerating various claffes “of 
natives who fhall not be within the jurifdition 
of the Court), endeavours to bring back the 
Supreme Court to the real principles on which 
it was initituted, by declaring, that fuch na- 
tives. as are within the jurifdiction, ‘fhall not be 
anfwerable there * for matters of ‘inheritance 
“* or fucceffion, or matters of dealing or con- 
*¢ tract, except for actions of wrongs or tref 
“ pafies*.” But though that A& ‘has pared 
away a confiderable portion of the Court’s ace 
quired jurifdi@ion, it has given it a jurifdice 
tion, in other, refpe&s, which is not only fuffi- 
ciently ample, but which, it is to be appre- 
hended, will revive new conftructions, not lefs 
pernicious than the former; and the natural 
queftion then is, 


«¢ What boots it at one gate to make defence, 
** And at another to let in the foe?” 


* What the Supreme Court will choofe to call wrongs or 
trefpaffes, I believe no Gawyer in this country can predict. 
Any Ac of authority, attended with cpercion, is 2 
trefpaft, unlels it. be ulaly jeftified by the technical 
rules of law; and the native will be hampered in.all the 
nets of fpecial-pleading, before he can come to the merits 
of the cafe. As to the legal definition of surange,.it ia 2 
word of Mill greater latitude, 


I will. 
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1 will venture-to prophefy, that, with’ a 
twentieth ‘part :of the “ingenuity ‘the’ prefent 
Judges have thewn, the late AG of the Britifh 
Parliament will prove as feeble a barrier againft 
the extenfion of theif jurifdiction, as an‘ordi- 
nance. of the Great ogul, or his.‘ mén of 
“© ftraw®;” the prefent Nahob.of Bengal. 





As the’ juirifdiftion is limited by:the A&t of 
laft year, natives of the following defcription 
are ftill arenable to the Supreime Court : 


Att Natives, ‘‘employed by the Company,’ or 
** the Governor General and Council, or by any per- 
* fon deriving authority under them,*or byeany na- 
tive, or defcéndant of a native of Great Britain +,” 
in actions for wrongs or trefpaffes. 


Aut native Macistrates, for any corrupt act 
or acts. 


Att Natives refident at Calcutta, as has been 
juft mentioned ¢. 
Confident 


* So called by one of the Judgés on the Bench. 


+ Thefe general expreffions yyre introduced to corred 
the latitude of the former Statute, viz. diredily ov indirectly 
in the fervice of Britifh Subjeds or eo Company... Qu. As to 
their probable operation in the Supreme Court? 

* t There.are feveral claufes in this AG (which were left 
ftanding in the Houfe of Lords, when fo many valuable 
parts of the elaborate and excenfive Bill that was originally 
framed, were cut away) that appear to me to contain new 

materials 
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Confident as } am that the benefit of allow- 
ing any natives, of what defcription fever, to 
be 


materials of uncertainty and difpute ; I mean thofe claufes, 
which, for the more perfectly aftertaiuing juch natives as are 
avienable to the Supreme Court, order all natives, employed 
by Britifh Subjects, as flewards, agents, or partners in 
matters of revenue or merchandize, to be regifered ; and 
infli€ divers penalties and forfeitures for neglecting fo to 
do.~On thefeclaufes, the following obfervations occur : 


1. Itis made highly penal in a Britith Subje@ to negle& 
regiltering his native agent; at the fame time the A@ 
affords no clue to interpret what conftitutes an agent in 2 
matter of revenue or merchandize. Does it mean every 
perfon employed in the loweft offices of a warehoufe, ma-, 
nufactory, &c. or only Gomaftahs and Banyans? Are the 
fervants of a Colle&tor of Revenue, and to what extent, 
and in what degree, within thefe words ? 


2. They are faid to be, for more clearly afcertaining 
what natives are fubje&, &c.; yet it does net appear 
that fuch regifter is made conclufive evidence, or any evi- 
dence at all, fo as to affect the native in a plea to the ju- 
rifdiGtion of the Supreme Court. 


3. The Britith Subjea is left.in the dark to pronounce 
what an agent means; and the penalty of 500]. on every 
cafe of omiffion, attaches ‘upon the Supreme Court’s con- 
ftruttion of a doubtful fegm. In the 13th Geo. III. we 
have the defcriprion of an agent ; in the arf Geo. IIL. we 
have the serm itfelf. The defeription cof upwards of fixty. 
clauses to explain it. Will the difficulty be cured by fub- 
ftituting the term for the definition? Will not this be 
fetting the two Acts of Parliament to run in acircle? et fe 


JSequiturque fugitque, 
4. If 
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be fued in the Supreme Court, will be infi- 
nitely outweighed by the hardfhips and incon- 
veniences of fubjecting them to our laws, which 
in their principles afe fo repugnant to their 
own, and in their forms of procefs are fo tedi- 
ous, expenfive, and complicated, | cannot help 
recommending, that this Court be inhibited from 
holding any plea whatever, BETWEEN NATIVEAND 
waTivE. The Chief Juttice himfelf afferts, that if 
the Court were to fit only on caufes between the 


4. Ifa Britith Subje@ omit$ to regifter his native in any 
concern of revenue or merchandize, he forfeits soo J. and 
afl the profits. Now, for certain Britith Subfeéis, in the 
Company’s Service, to engage in trade &; all, % feverely 
reprehended and forbidden by 13 Geo. TIT. which conti- 
nues unrepealed ; fo rhat omitting to regifter an agent in 
an illegal tranfaction, is dec{ared doubly illegal. This is 
what may be called a Amulative law, in a new fenfe! If 
you engage’in trade it is penal ; 3 if you do not proclaim ig 
to the world, it is penal in a fil) higher degree. 


sg. But the unfortunate native is reduced to a worfe di- 
Jemma. If his mafter, or partifer, or employer, omits to 
regifter his name, he lofes,not only his falary, butail his 
profits ; and whoever fues for the fame fhall be entitled 
to recover. Thus, for the omiffion df a formality, of which 
the native is ignorant, he forfeits his falary and profits. 
(the labour of years perhaps), and’ is obliged to refund all 
that he has actually received for ever fo long a time ! 


Thefe appear to me ftrong objections againit thofe 
claufes. I offer them with the greatef deference and re- 
Speét to the confideration of thofe who are much better’ 
judges than myfelf, how far they deferve- a revifion, ora 
total expulfion from the Ad. 

X 2 Black 
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Black Inhabitants of Calcutta, they could not 
go through with one half of them; and I refer. 
to his.own forcible reprefentations, in,the year 
1775, of the manifold impediments to the or- 
dinary. adminiftration of jyftice in the Supreme 
Court, from circumftauces that ‘ have their 
< fource (as he ftates it) in the religion, man- 
“* ners, and prejudices of the natives *,” 


If the hazardous idea of eftablifhing an Eng- 
lith Judicature, to which natives are to be 
fued, ftill predominates, I only with the words 
of Mr. Banwext + may have their due weight. 
They ace full of intrinfic good fenfe; and he 
can be fufpected of no bias againft the Supreme 
Court. This Gentleman being afked his opi- 
nion, refpedting the probable benefit the na- 
tives would derive from the inftitution of Cir- 
cuits, and the eftablifhment of more Courts of 
Judicature, fimilar to, and fubordinate to, the 
Supreme Court; aniwered, That § any In- 
© ftitution, which may be formed upon the 


a. 
* General Appendix, . Selec Committee’s Report, 
No. 31.—A better refut t'on cannot be conceived of the 


Chief Juftice’s claims and affertions i in the year 1780, than 
his own Letters i in 1775. 


4a quote Mr. Barweuu’s evidence in-preference, bey 
canfe he-is known to be politically and perfonally a friend 
tp the Chief Juftice; and if he 1s not a friend to the Sa- 
preme Court, it can only flow from conviction. 
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£ pradice of our Courts, will make the whole 
£ fyftem fo exceedingly complicated, fo novel, 

§ and fo- little fuited to the genius of the 
€ people, that he believes it would multiply 
« the evils that are already experienced. A’ 
* fummary and more fimple mode of admini- 
* ftring juftice, is the only Inftitution which 
* can be beneficial to a country, the majority 
* of the inhabitants of which fupport them- 
* feives and families upon fo trifling an income 
© as 3/. 105. per annum.” — Select Committee’s 
Report, page 57, 


I repeat it again: Let Europeans of every 
defcription be amenable to the Supreme Court ; 
let them be anfwerable for their own acts, and 
for thofe of their agents; but do not, for the 
fake of including their native-agents within 
the jurifdiGtion, and indulging an illufory hope 
of benefits, that never will be realized, fet up 
an indeterminate rule, which muft revive the 
former mifchiefs, and lead through the fame 
mazes to the famg termination ; or - perhaps, by 
opening a new door to queffions of a difputed 
jurifdi@ion, let in a multitude of freth evils, 
heavier than thé former. If it be faid the 
Court will be of no ufe, unlefs natives of a 
certain defcription are made amenable; I an- 
fwer, that the obje whtch the Legiflature 
ought to have in view, on this and every oc- 

cafion, 
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cafion, is to produce the greateft poffible good, 
at the rifque of the leaft poffible mifchief; but 
if the benefit to be expected is more than over- 
balanced by the probable evil to be dreaded, the 
whole fyftem is radically defe&tive. OF this 
kind, I contend, is the jurifdiGion of the Su- 
preme Court over the natives of India.—EHither 
exclude it from this jurifdiction by a found ge- 
neral law; or, if the expence of the Court be 
too grievous to be borne on the fingle condition 
of its “ doing no mifchief,” the other branch 
of the alternative is obvicus,—abolifh it.—It is 
a part of political wifdom to anticipate Necef- 
ity, and 


* To do that early, wemuft do at laft.”” 


